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Pursuant to Your Honor’s January 13, 2015 order, the Nasdaq Stock Market LLC
(“Nasdaq™) respectfully submits this brief in advance of the hearing scheduled to begin on
April 20, 2015. As set forth below, the Application of the Securities Industry and Financial
Markets Association (“SIFMA™) challenging Nasdaq’s immediately effective rule change—
Exchange Act Release No. 34-62907, File No. NASDAQ-2010-110 (Sept. 14, 2010) (the “Rule
Change”)—as a limitation on access under the Exchange Act should be dismissed.

L INTRODUCTION

The central issue in this proceeding is whether Nasdag was “subject to significant
competitive forces in setting the terms of its proposal for non-core data, including the level of
any fees.” 73 Fed. Reg. 74,770, 74,781 (Dec. 9, 2008) (the “ArcaBook Order”). As the
Commission and the D.C. Circuit have recognized, there are at least two types of competitive
forces that can put pressure on exchanges in setting their prices:

(1) “the availability of alternatives to an exchange’s depth-of-book data

significantly affects the terms on which an exchange distributes such data,”

ArcaBook Order, 73 Fed. Reg. at 74,784, because customers can substitute

competing products offered by other exchanges if confronted with a

supracompetitive price; and

(2) in light of the “compelling need to attract order flow from market

participants,” ArcaBook Order, 73 Fed. Reg. at 74,782, exchanges’ depth-of-book

prices are constrained because their customers can (and do) use the threat of
shifting order flow to put pressure on the exchanges’ data prices.

The evidence will show that both types of competitive forces place powerful constraints
on Nasdaq’s depth-of-book data pricing. As Oliver Albers, the Head of Sales for Nasdaq Global
Data Products, will testify, Nasdaq is acutely aware of these competitive forces, which provide
an ever-present constraint on Nasdaq’s pricing and other competitive decisions. Moreover, the
evidence will show that Nasdaq has not raised rates for extended periods of time and has in fact

lowered its depth-of-book data prices on multiple occasions in response to competitive forces.



For example, Nasdaq’s internal documents reflect that it has adopted caps on its depth-of-book
data fees and other price reductions in response to competitors’ prices and the threat of customer
switching, and as an incentive to encourage large trading customers to shift their order flow to
Nasdaq’s trading platform. Similarly, the evidence will demonstrate that these competitive
forces have prompted the exchanges to constantly improve their market-data products.

Moreover, evidence from Nasdaq’s customers—including SIFMA’s members—
demonstrates that they are well aware of these competitive forces and that they use these
competitive forces to put downward pressure on Nasdaq’s depth-of-book data pricing. For
example,
]

o
[

B cocricd out this threat, shifting a substantial volume of order flow to Nasdag’s

competitors, and drastically reducing its usage of Nasdaq’s depth-of-book data, placing intense
competitive pressure on Nasdaq’s depth-of-book data pricing. This evidence of “trader
behavior” (as well as the other evidence Nasdaq will present) is precisely the sort of evidence
that the D.C. Circuit discussed in its NetCoalition I opinion, see NetCoalition v. SEC, 615 F.3d
525, 543 (D.C. Cir. 2010) (“NetCoalition I"’), and it overwhelmingly demonstrates the significant

competitive forces that constrain the exchanges’ data pricing.



SIFMA has no response to this evidence. Indeed, despite bringing this case on behalf of
many of the largest traders in the world—with thousands of traders and untold volumes of
evidence at its disposal—and despite the D.C. Circuit’s call for “additional evidence of trader
behavior,” NetCoalition I, 615 F.3d at 543, SIFMA will present not a shred of evidence from
any trader. No documents; no witness testimony. That is because the evidence from these

traders—including SIFMA’s own members—overwhelmingly demonstrates the significant
competitive forces that constrain the exchanges’ pricing. As || EEEEGEGEGE vt to

Nasdsc, [ s <! unidesiood by

Nasdaq’s customers, which is why SIFMA is unable to present any evidence from any of its
members in support of its assertion that the exchanges are unconstrained by competition.

Instead, SIFMA relies on two expert reports (as well as out-of-context quotations from
Nasdaq executives in analyst presentations) in an effort to divert attention from the evidence of
marketplace behavior that compels a decision in the exchanges’ favor. For example, SIFMA’s
purported marketplace expert—Bernard Donefer—argues in his report that it is impossible for
traders to shift order flow in response to depth-of-book data prices because traders have best-
execution responsibilities. But Mr. Donefer, who last worked in the industry before these depth-
of-book data products even existed, cites no evidence of trader behavior to back up his assertion.
And he offers no explanation for the actual trader behavior (such as the email from [
quoted above) that, according to his theoretical construct, would be impossible.

The evidence will also demonstrate (as discussed in the testimony of Nasdaq’s economic
expert, Professor Janusz Ordover, who teaches economics at New York University and formerly
served as Deputy Assistant Attorney General for Economics at the Antitrust Division of the

Department of Justice) that the robust competition in the marketplace provides benefits to



customers, including through innovation, widespread availability of products, and competitive
pricing. This is precisely the sort of healthy marketplace that the Commission envisioned when
it determined that competition—not regulation—would be the best determinant of product
availability and pricing. SIFMA seeks to displace this framework in favor of the sort of cost-
based regulation that the Commission has repeatedly rejected. Although SIFMA’s proposed
pricing regulation would benefit SIFMA’s members in their efforts to expand their competing
(and far less-transparent) trading platforms, it would harm the marketplace as a whole and is
entirely unjustified under the Commission’s standards. Your Honor should reject SIFMA’s calls
for cost-based regulation, just as the Commission has repeatedly rejected those calls for years."
IL BACKGROUND—THE RULE FILINGS AND SIFMA’S CHALLENGES
Nasdagq is an SRO registered with the Commission as a national securities exchange. The
Exchange Act requires SROs to file changes to their rules with the Commission. See 15 U.S.C.
§ 78s(b)(1). Under the Dodd-Frank Wall Street Reform and Consumer Protection Act, rule
changes “establishing or changing a due, fee, or other charge imposed by the self-regulatory
organization on any person” “shall take effect upon filing with the Commission if designated by

the” SRO as immediately effective. Id. § 78s(b)(3)(A).

! Nasdaq respectfully incorporates and preserves for further review all arguments previously
made in its briefing preceding the Commission’s May 16, 2014 order establishing procedures
and Your Honor’s October 20, 2014 order on jurisdiction. In particular, Nasdaq maintains that
(1) allegedly unreasonable fees do not constitute a prohibition or limitation on access to the
services of a self-regulatory organization (“SRO”) under Sections 19(d) and 19(f) of the
Exchange Act; (2) neither SIFMA nor its members have adequately demonstrated that they have
been aggrieved by Nasdaq’s fees, and they thus lack statutory and Article III standing to
challenge those fees; (3) SIFMA’s pro forma declarations fall short of establishing that the rule
changes in question actually limit members’ access to services; (4) SIFMA’s applications are
untimely because they were not made within 30 days of filing of notice of the proposed rules;
and (5) the initial burden of production and ultimate burden of proof in this proceeding rest on
SIFMA.



If an SRO designates a rule change as immediately effective upon filing, “the
Commission summarily may,” in certain circumstances, “temporarily suspend the change,” “[a]t
- any time within the 60-day period beginning on the date of filing of such a proposed rule
change.” Id § 78s(b)(3)(C). If the Commission temporarily suspends a rule change, it must
institute proceedings “to determine whether the proposed rule should be approved or
disapproved.” Id The Commission actively exercises this suspension power.?

On September 7, 2010, Nasdaq filed the Rule Change, which concerns three Nasdaq
depth-of-book products: Level 2, TotalView, and OpenView.> Prior to implementation of the
rule, customers paid distributor and direct access fees for receiving TotalView and OpenView,
but did not pay those fees for accessing Level 2. The Rule Change harmonized the distributor
and direct access fees for these products by leaving in place the already-existing fees for
TotalView and OpenView, and extending those same fees to users of Level 2. The Rule Change
did not alter the fees paid by any distributor that was already paying the TotalView or OpenView
fees. Thus, for example, each of the nine entities that submitted jurisdictional declarations on
behalf of SIFMA—claiming that the Rule Change constituted a limitation on access to Nasdaq’s
depth-of-book data—experienced no change in fees as a result of the challenged Rule Change.*
Notwithstanding the Commission’s frequent invocation of its suspension power, it did not

suspend the Rule Change within the 60-day period provided by Section 19(b)(3)(C).

2 See, e.g., 79 Fed. Reg. 43,106 (July 24, 2014) (suspending SRO rule); 78 Fed. Reg. 71,700
(Nov. 29, 2013) (same); 77 Fed. Reg. 56,247 (Sept. 12, 2012) (same); id. at 26,595 (May 4,
2012) (same); 76 Fed. Reg. 58,065 (Sept. 19, 2011) (same); id. at 6,165 (Feb. 3, 2011) (same).

3 Level 2 provides information on the best price for Nasdag-listed securities quoted by each
market participant, but does not include every price quoted by each participant. Ordover Report
at 8 (Attachment 1). TotalView contains all of the information in the Level 2 product, but also
includes every bid and offer designated by market participants as displayable. Id. Nasdaq’s
OpenView product provides depth-of-book information for non-Nasdaq listed stocks. Id.

4 See Declaration In Support Of Brief Of Nasdaq Stock Market Regarding Proposed Rule
Change To Modify Rule 7019 at 4-5 (Aug. 18, 2014) (Attachment 2, Ex. A).



On May 30, 2013, SIFMA filed the present application (No. 3-15350) challenging a rule
filed by NYSE Arca, Inc. (“NYSE Arca”) as an unlawful limitation on access under Exchange
Act Sections 19(d) and (f). See File No. SR-NYSEArca-2010-97 (Nov. 1, 2010) (the “ArcaBook
Fee Rule”). The same day, SIFMA filed another application (No. 3-15351) challenging an
additional twenty-two post-Dodd-Frank fee rules, including Nasdaq’s Rule Change, which was
later transferred from No. 3-15351 and consolidated into this proceeding. SIFMA subsequently
filed numerous additional applications challenging the rule changes of various exchanges and has
now challenged at least 73 immediately effective filings. SIFMA has requested that all other
applications be held in abeyance pending a decision here.

118 LEGAL FRAMEWORK

In this proceeding, the Commission has directed Your Honor to “hold a hearing
addressing whether the challenged rules should be vacated under the statutory standard set forth
in Exchange Act Section 19(f)—as informed by the two part test set out in [the Commission’s]
2008 ArcaBook Approval Order, the D.C. Circuit’s decision in NetCoalition I, and appropriate
briefing from the parties.” Order Establishing Procedures And Referring Applications at 20
(May 16, 2014). We will briefly address these three aspects of the legal framework.

The Requirements of Exchange Act Section 19(f). In deciding “whether the challenged
rules should be vacated under the statutory standard set forth in Exchange Act Section 19(f),”
Your Honor must assess whether the alleged limitation on access is consistent with the purposes
of the Exchange Act, 15 U.S.C. § 78s(f), which requires considering whether the rule “protect[s]
investors and the public interest,” id § 78f(b)(5), whether it “impose[s] any burden on
competition not necessary or appropriate in furtherance of the purposes” of the Act, id §

78£(b)(8), and “whether the action will promote efficiency, competition, and capital formation,”



id. § 78c(f). In applying these standards, the Exchange Act, Regulation NMS, and precedent
from the Commission and courts all require application of a market-based approach.

Both Congress and the Commission have recognized that prices set for products and
services in a competitive market are presumptively fair and reasonable and do not impose an
unnecessary burden on competition within the meaning of the Exchange Act. Indeed, when it
established the present “national market system” in the 1975 amendments to the Exchange Act,
Congress afforded the Commission the flexibility to remove unnecessary regulatory barriers to
competition and to permit market forces to determine prices where appropriate. “The objective
[of the 1975 Exchange Act amendments was] to enhance competition and to allow economic
forces, interacting within a fair regulatory field, to arrive at appropriate variations in practices
and services.” S. Rep. No. 94-75, 94th Cong., 1st Sess. 8 (1975). Accordingly, Congress
expressly charged the Commission with supervising the development of a system that would
“evolve through the interplay of competitive forces as unnecessary regulatory restrictions are
removed.” H.R. Rep. No. 94-229, at 92 (1975) (Conf. Rep.).

Consistent with this charge, the Commission and the courts have repeatedly expressed
their preference for competition over regulatory intervention in establishing prices, products, and
services in the securities markets. In Regulation NMS, for example, the Commission indicated
that market forces should generally determine the price of non-core market data because national
market system regulation *“has been remarkably successful in promoting market competition in
its broader forms that are most important to investors and listed companies.” Exchange Act
Release No. 34-51808 (June 9, 2005).

The Two-Part Test in the ArcaBook Order. Against this settled statutory and regulatory

backdrop, the Commission adopted in the ArcaBook Order a market-based approach to



evaluating the validity of market-data fees, and expressly rejected SIFMA’s argument that
Congress had mandated a cost-based approach. In that Order, the Commission emphasized that,
in creating the national market system, “Congress intended to rely on competitive forces to the
greatest extent possible.” 73 Fed. Reg. at 74,780. “If competitive forces are operative,” the
Commission reasoned, “the self-interest of the exchanges themselves will work powerfully to
constrain unreasonable or unfair behavior.” Id. at 74,781. The Commission therefore explained
that, where possible, “reliance on competitive forces is the most appropriate and effective means
to assess whether terms for the distribution of non-core data are equitable, fair and reasonable,
and not unreasonably discriminatory.” Id.

To implement this reliance on competitive forces, the Commission adopted a two-part
test in the ArcaBook Order. Step one of the test asks “whether the exchange was subject to
significant competitive forces in setting the terms of its proposal for non-core data, including the
level of any fees.” Id Second, if the exchange “was subject to significant competitive forces in
setting the terms of [the] proposal,” the Rule Change must be upheld unless the party challenging
the rule demonstrates “a substantial countervailing basis to find that the terms nevertheless fail to
meet an applicable requirement of the Exchange Act or the rules thereunder.” Jd. As an
example of such a countervailing basis, the Commission pointed to a situation in which an
exchange seeks to use a fee to forestall competition by penalizing market participants for trading
in markets other than the proposing exchange. See id. at 74,782.

Alternatively, if the exchange was nof subject to significant competitive forces, the
exchange must provide “a substantial basis, other than competitive forces, in its proposed rule
change demonstrating that the terms of the proposal are equitable, fair, reasonable, and not

unreasonably discriminatory.” Id. Applying this market-based approach, the Commission



approved the ArcaBook Fee Rule without considering the costs of producing market data, despite
comments urging the Commission to consider those costs. Jd. at 74,797.

The D.C. Circuit’s Decision in NetCoalition I. The D.C. Circuit expressly upheld the
Commission’s market-based approach in NetCoalition I. Rejecting SIFMA’s argument that the
Exchange Act requires the Commission to treat exchanges “as public utilities,” the court
emphasized that Congress intended the national market system to evolve through competitive
forces, not unnecessary regulations, and held that the market-based approach is consistent with
the Commission’s statutorily-granted ﬂexibility in evaluating data fees. 615 F.3d at 534-35.

In assessing the Commission’s application of the two-part test in the ArcaBook Order, the
court addressed two types of competitive forces that may constrain exchanges’ competitive
behavior. First, the court recognized that the indisputably “fierce” competition for order flow
may restrict market data fees. Id at 539-42. In addition, the court emphasized that exchanges’
behavior may be constrained by the existence of alternative products. Id. at 542-44.

While the court expressly approved the Commission’s two-part test and acknowledged
that these competitive forces may constrain an exchange’s pricing behavior, the court held that
there was insufficient record evidence to support the Commission’s determination that the
exchange was subject to significant competitive forces that constrained its ability to set market-
data fees. Id at 544. As discussed below, the evidentiary shortcomings that the D.C. Circuit
identified in NerCoalition I are not present here.

IV. ARGUMENT

Nasdaq’s Rule Change is consistent with the Exchange Act—and therefore does not

constitute an unlawful limitation on access—under the two-part, market-based test set out in the

ArcaBook Order. First, in setting the terms of the Rule Change, Nasdaq was subject to



significant competitive forces. The existence of alternatives to Nasdaq’s depth-of-book
products—including alternatives to the Level 2 product at issue here—and customers’
willingness to switch to those substitute products constrain the prices Nasdaq can charge for
market data. Accordingly, as of late 2010, Level 2 had not seen a price increase in a decade.
The robust competition for depth-of-book data is reflected in the constant improvements to
product quality, service, and price that exchanges implement to distinguish their products from
competitors’ offerings. Nasdaq’s market-data pricing is further checked by its compelling need
to attract order flow and the threat that customers dissatisfied with Nasdaq’s market-data prices
would divert their order flow to competing exchanges.

Because Nasdaq faced significant competitive constraints in setting the terms of the Rule
Change, SIFMA can only prevail here by demonstrating a “substantial countervailing basis™ for
overturning the rule. No such basis exists, much less a substantial one. Indeed, SIFMA cannot
conceivably meet its burden of proof on this issue because it has failed to produce a single
document, or designate a single witness, from the purportedly “aggrieved” members that
purchase Nasdaq’s products. Moreover, even assuming that Nasdaq were not subject to
significant competitive forces in adopting the Rule Change, the rule would nevertheless be
consistent with the Exchange Act because it restrains trading prices, promotes investment and
innovation, encourages efficiency of the trading platform, and benefits consumers.

There is no legal or economic support for SIFMA’s contention that, despite the evidence
of robust competition in the market for non-core data products, the price of Nasdaq’s depth-of-
book products must approach the marginal cost of providing the data. NetCoalition I does not
require reliance on marginal-cost data where alternative indicators demonstrate the existence of a

robust market. In fact, marginal-cost analysis is misplaced with respect to industries that

10



distribute content—such as market data—because those industries are characterized by high
fixed costs and low marginal costs. The type of cost-based ratemaking that SIFMA nevertheless
asks Your Honor to undertake has been consistently rejected by courts and agencies as resource-
intensive, arbitrary, and counterproductive, and decades of antitrust precedent likewise counsel
against reliance on marginal-cost data.

A.  Nasdaqg’s Fees Are Consistent With The Exchange Act Because The Market For

Proprietary Data Products Is Subject To Significant Competitive Forces And There
Is No Countervailing Basis For Invalidating The Rule Change.

1. Nasdaq Was Subject To Significant Competitive Constraints In
Setting The Terms Of Its Rule Change.

Under the first step of the ArcaBook Order test, Your Honor must determine “whether
the exchange was subject to significant competitive forces in setting the terms of its proposal for
non-core data, including the level of any fees.” ArcaBook Order, 73 Fed. Reg. at 74,781.
Nasdaq was subject to two substantial competitive constraints when it set the terms of its Rule
Change (as well as its other depth-of-book data pricing decisions): competition from other
exchanges’ market-data products and competition for order flow with other trading platforms.

a. Nasdaq's Prices For Depth-Of-Book Products Are Constrained By
Competition From Alternative Depth-Of-Book Products.

Nasdaq’s discretion to set a price for the products at issue in its Rule Change was
significantly constrained by competition from substitute products in the depth-of;book market.
As the Commission made clear in the ArcaBook Order, “the availability of alternatives to an
exchange’s depth-of-book order data significantly affects the terms on which an exchange
distributes such data,” ArcaBook Order, 73 Fed. Reg. at 74,784, because customers can and do
substitute competing products offered by other exchanges when confronted with objectionable

prices. Here, the availability of alternatives to Nasdaq’s depth-of-book products, including the

11



Level 2 product at issue here, constrains Nasdaq’s prices and makes clear that Nasdaq was
subject to significant competitive forces in setting the terms of the Rule Change.

As Oliver Albers, the Head of Sales for Nasdaq Global Data Products, will testify, the
competitive pressure from product substitution is an ever-present force that constrains Nasdag’s
pricing and other competitive decisions. Customers (and prospective customers) routinely make
clear to Nasdaq that they can and will switch to competing &ta products—such as NYSE
ArcaBook, NYSE OpenBook, and a range of data offerings from BATS—if Nasdaq’s prices are
out of step with the value Nasdaq’s products provide.

The reality of this competitive constraint is reflected in Nasdaq’s pricing actions,
including periods of stable pricing as well as price reductions taken in response to competitive
pressures.® Likewise, this competitive pressure is reflected in communications from customers,

who have used the possibility of switching to other data products to put downward pressure on

Nasdaq’s depth-of-book data prices. For example, [N

5 For example, in 2010, Nasdaq responded to competitive pricing pressure by adopting a
monthly cap on the fees paid by certain distributors of TotalView data. As Nasdaq’s internal
request for Board approval described, this fee cap was a response to competitive pricing

pressures. See Tr. Ex. 539, at NASDAQ000318 (Ex. B) _

12



Further, Nasdaq’s expert economist, Dr. Janusz Ordover, has demonstrated through
empirical data that the threat of customers switching to competitive products (or simply dropping
Nasdaq’s depth-of-book data products altogether) is indeed very real and provides a significant
competitive constraint on Nasdaq’s pricing and other competitive behavior. See Ordover Report
at 11-17. For example, Dr. Ordover shows that customers can and do switch to substitutes for
Nasdaq’s products (or decline to purchase depth-of-book data altogether) in response to changes
in the prices and other features of Nasdaq’s products, and that they would do so to avoid paying
a supracompetitive price. Indeed, Nasdaq added as well as lost a substantial number of depth-of-
book customers in every year from 2008 to 2014. Id. at 13. The annual “churn rate” of Nasdaq’s
customers—that is, the percentage of total customers that began or stopped subscribing to
Nasdaq’s depﬂa—of-i)ook products—ranged from [} dvring this period. Id. at 13-14.
Because the interests of actual and potential buyers are typically stable, these substantial churn
rates indicate that customers have alternatives to Nasdaq’s data products and actively alternate
between the available offerings. Id Moreover, through an examination of Nasdaq’s and NYSE
Arca’s customer data, Dr. Ordover shows that customers can and do switch between Nasdaq’s
and NYSE Arca’s depth-of-book data offerings. Id. at 15.

In addition to completely adding or dropping Nasdaq as a source of depth-of-book data,
customers can exert competitive pressure by expanding or contracting the number of subscribers
that receive the data. A Nasdaq customer can distribute depth-of-book products to multiple
subscribers either “internally” (e.g., to traders employed by that customer) or “externally” (e.g.,

to its clients). Ordover Report at 11 n.25. Because the customer typically pays a usage fee for

each subscriber, id,, adjusting the number of subscribers has a direct impact on the amount of

fees paid to Nasdaq. As relevant here, various customers, including [ NG
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B 1:vc dramatically increased and decreased their numbers of Nasdaq depth-
of-book subscribers over the years. Id. at 14. [Jjfor example, increased its subscriber
count from about [Jjjjjjjjin 2006 to about [ 2008, then reduced its number of subscribers
to fewer than - in 2013. Id at 14-15. This behavior provides additional evidence of
customer churn and makes clear that Nasdaq’s customers can drop Nasdaq’s depth-of-book
products (or reduce their number of users) if Nasdaq charges a supracompetitive price. Id. at 15.

In light of these pricing constraints, the Department of Justice—the primary enforcer of
federal antitrust law—has concluded that Nasdaq faces multiple competitors in the market for
proprietary market data.® That conclusion is reinforced by the indicia of robust competition that
characterize the market. Nasdaq and the other exchanges are relentlessly driving innovation and
improving product quality, service, and price, which powerfully illustrates their vigorous
competition for the sale of depth-of-book data. Ordover Report at 8-11. For example, Nasdaq
has substantially enhanced its depth-of-book products (including Level 2) over the last few years
by improving quality and increasing ease of usage, often without increasing fees. Id. at 8.’

On the other side of the balance, SIFMA offers no evidence at all from any of its
members—even though SIFMA’s members represent thousands of traders—to contradict this
evidence of robust competition. None of SIFMA’s members has stepped forward to testify that
they lack the ability to exert competitive pressure on the exchanges by switching from one data

product to another. And SIFMA has produced no documents saying anything of the sort.

6 See Department of Justice Releass, NASDAQ OMX Group Inc. and
IntercontinentalExchange Inc. Abandon Their Proposed Acquisition of NYSE Euronext After
Justice Department Threatens Lawsuit (May 16, 2011) (Ex. D) (“NASDAQ and NYSE are the
largest two competitors providing certain real-time proprietary equity data products.”).

7 In fact, some of Nasdaq’s customers—including SIFMA member Bloomberg—resell
Nasdaq’s depth-of-book data for a profit. Ordover Report at 26. Their ability to resell the very
same depth-of-book products at prices kigher than those charged by Nasdaq makes clear that
Nasdagq is not charging unreasonably high prices.
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Instead, SIFMA presents reports from two experts—a purported industry expert (Mr.
Donefer) and an economist (Dr. Evans)}—who neither rely on any evidence identified as being
from any SIFMA member nor address the evidence of competitive forces offered by the
exchanges. Rather than offering expert opinions based on evidence, Mr. Donefer and Dr. Evans
offer hypothetical constructions of market behavior that are flatly contradicted by the evidence.
For example, Mr. Donefer posits that depth-of-book data are “essential to many market
participants” and that traders are compelled to buy full depth-of-book data from all exchanges
because traders supposedly require complete visibility into the full depth-of-book of every
exchange. See Donefer Report at 2.

At the hearing, Nasdaq will provide a full rebuttal to these expert reports, explaining
where they go wrong in their hypothetical constructs. For example, neither of SIFMA’s experts
discloses the identity or number of market participants for which depth-of-book data are
supposedly essential. Moreover, the assertion of SIFMA’s experts that depth-of-book data are
essential is contradicted by the evidence showing that many traders do not purchase any Nasdaq
depth-of-book data. Ordover Report at 16. And many traders that do buy Nasdaq depth-of-book
data do not buy all available depth-of-book data, which demonstrates that many market
participants find a subset of the available information adequate. Id Similarly, of those traders
that do purchase Nasdaq depth-of-book data, a substantial percentage purchase Nasdaq’s Level 2
product, which provides only a limited subset of tﬁe depth-of-book data made available by
Nasdaq. /d. These results would be impossible if the conclusions of SIFMA’s experts were
correct, because no trader would either (a) do without Nasdaq depth-of-book data, or (b)
purchase a data product that offers less-than-complete visibility into Nasdaq’s depth of book. In

addition, the conclusions of SIFMA’s experts are thoroughly contradicted by the switching
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behavior described in the Ordover report, which shows that approximately [Jjjjjj of purchasers of
Nasdaq’s depth-of-book data (including those that purchase Level 2 data) do not purchase depth-
of-book data from NYSE, see id, as well as the data showing customer switching between
Nasdaq and NYSE products, see id. at 15. SIFMA’s experts cannot explain this evidence, which
directly contradicts their theory that the exchanges do not compete with each other because all
traders require access to all depth-of-book data.

At the very most, the theories posited by SIFMA’s experts could support a conclusion
that some traders pursue strategies requiring Nasdaq’s depth-of-book data. But this does not
mean that the exchanges are not subject to significant competitive forces—indeed, the same
could be said for any market in which sellers compete by offering differentiated goods. As Dr.
Ordover explains, it is common for some customers to prefer a particular seller’s products, even
in intensely competitive markets. Ordover Report at 17. For example, many soda drinkers
prefer Coke over Pepsi and would not view them as interchangeable, but that does not indicate
that Coke is a “monopolist” in its own product, or that Coke and Pepsi are not subject to
significant competitive forces. Id. Likewise in this market, even assuming that some customers
are so committed to purchasing Nasdaq’s data that they would not switch to any competitor’s
products, the presence of customers that would switch in response to a price change creates a
significant competitive constraint. Id. Moreover, the customers that Mr. Donefer identifies as
unlikely to drop Nasdaq’s depth-of-book data are high-frequency traders (see Donefer Report at
22)—and, as discussed below, such substantial customers are capable of using their significant
order flow to constrain the exchanges’ pricing.

Ultimately, regardless of the trading strategies employed by Nasdaq’s customers, if the

costs of executing those strategies using Nasdaq depth-of-book products get out of line with the
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costs of executing those strategies with competing products, traders can respond by shifting their
trading strategies. Ordover Report at 17. The availability of alternatives to Nasdag’s depth-of-
book products allows for this consumer response and substantially constrains Nasdagq’s prices.

This conclusion is not at odds with the statements of Nasdaq’s chief financial officer, Lee
Shavel, suggesting that Nasdaq’s market data “is not interchangeable with other exchanges’
market data,” NASDAQ OMX Investor Program Transcript at 4 (Dec. 3, 2013) (Ex. E), and thus
affords Nasdaq “relatively strong pricing power,” Barclays Global Financial Services
Conference Transcript at 2 (Sept. 10, 2013) (Ex. F). Those statements were made in the context
of highlighting to investors the superior features of Nasdaq’s market-data products and the
competitive advantage those features afford to Nasdaq. The fact that one competitor offers a
differentiated product featuring innovations that are attractive to customers is part of the
competitive process—it is not evidence of an absence of competition. And the temporary ability
to charge a premium price for an innovative and superior product (at least until competitors catch
up) is not evidence of an absence of competition—it is a result of competition and a sign of a
healthy market. Just as the Commission envisioned in setting up a competitive process, these
innovations have benefited customers, and they should not bé misconstrued to suggest that
Nasdaq does not face significant competition.

b. Nasdaq’s Prices For Depth-Of-Book Products Are Constrained By
Competition For Order Flow.

In addition to competition for market-data customers, competition for order flow (that is,
trading volume) among trading platforms significantly constrains Nasdaq’s depth-of-book prices,
including its prices for Level 2. The Commission recognized in the ArcaBook Order that the
“compelling need to attract order flow” is a source of substantial competition among exchanges.

ArcaBook Order, 73 Fed. Reg. at 74,782. As the Commission explained:
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Attracting order flow is the core competitive concern of any equity exchange—it
is the “without which, not” of an exchange’s competitive success. If an exchange
cannot attract orders, it will not be able to execute transactions. If it cannot
execute transactions, it will not generate transaction revenue. If an exchange
cannot attract orders or execute transactions, it will not have market data to
distribute, for a fee or otherwise, and will not earn market data revenue.
Id. Thus, the value of Nasdaq’s market data is directly attributable to its ability to attract order
flow. And because “buyers and sellers of securities, and the broker-dealers that act as their
order-routing agents, have a wide range of choices of where to route orders for execution,” id.,
“[n]o one disputes that competition for order flow is ‘fierce,”” NetCoalition I, 615 F.3d at 539.%
The evidence at the hearing—including the testimony from Mr. Albers, Nasdaq’s internal
documents, and communications from customers (including SIFMA members)—will show that
Nasdaq’s customers, many of whom both purchase depth-of-book data products from Nasdaq
and provide a substantial amount of order flow to the Nasdaq platform, are sophisticated and
recognize the value that they provide to Nasdaq through their trading volume. See Ordover
Report at 18. Accordingly, these customers can and do use the threat of shifting order flow away
from Nasdaq (or the promise of shifting additional order flow to Nasdaq) to put pressure on

Nasdaq’s market-data prices. Id As a Nasdaq internal presentation explains,_

% Indeed, no single platform or platform operator accounts for even 25% of trading in U.S.
equities. Ordover Report at 5. Nasdaq’s share of the trading in U.S. equities is only 17%, which
is smaller than that of both NYSE and BATS, and underscores the extent of order-flow
competition. Id. In addition, the rapid rise of BATS Global Markets and Direct Edge (both of
which began as alternative trading platforms and entered the market as exchanges less than seven
years ago) and the substantial increase in over-the-counter trading indicate that the business of
trading equities is not characterized by substantial barriers to entry or expansion. Jd. at 5-6. Asa
result of these competitive forces, Nasdaq’s market share was nearly cut in half over the past six
years, from 32% to 17%. Id. at 5. And because trading volume for individual stocks is not
concentrated on any particular exchange, individual exchanges do not maintain an exclusive hold
on trading for a particular security. See Hendershott & Nevo Report at 7.
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B [ Ex. 527, at NASDAQ000268 (Ex. G). Similarly, another Nasdaq internal

presentation identifies (GG G B

- Tr. Ex. 526, at NASDAQ000231 (Ex. H).
Likewise, Nasdaq’s communications with its customers demonstrate that those customers
recognize that order-flow competition places pressure on depth-of-book data prices, and that the

customers can use this competitive pressure to their advantage. As one example,

I o< ot tsthret, iverting substanial order

flow away from Nasdaq and significantly reducing its use of Nasdaq’s data to put pressure on

Nasdag’s depth-of-book pricing. Tr. Ex. 506, at NASDAQ000018 (Ex. J).

Similarly, other customers have also leveraged their trading volume with Nasdaq to
pressure Nasdaq to reduce depth-of-book data fees. For instance, [ NG
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filed with the Commission and were available to any similarly situated firms.

These examples of customers shifting order flow to and from Nasdaq—together with the
econometric analysis of Professors Hendershott and Nevo—provide the evidence that the court
of appeals deemed missing in NetCoalition I evidence “that more modestly priced market data
drives increased order flow,” 615 F.3d at 539, and that, concomitantly, comparatively higher
market-data prices can lead to a reduction in order flow, see Hendershott & Nevo Report at 31
(establishing that “NYSE Arca lost share in trading volume following the January 1, 2009
ArcaBook price increase”). Nor is there any tension between the existence of the critical
competitive forces linking market data and order flow, on the one hand, and the fact that depth-
of-book data is unnecessary to many investors. See NetCoalition I, 615 F.3d at 540 (positing
existence of potential tension between these two positions). Although many market participants
successfully pursue trading strategies without purchasing depth-of-book data, a relatively small
number of highly influential, high-volume traders do rely on that data, and those same traders

provide significant order flow to the exchanges. As demonstrated above, depth-of-book data is
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sufficiently important to these traders that they will divert their substantial order flow in response
to a price increase they find objectionable. This (i NG
-in the words of one of those traders—therefore represents a significant competitive
force that constrains Nasdaq’s prices for depth-of-book data.

In response to this powerful evidence of competitive pressure on Nasdaq’s depth-of-book
data pricing—which has actually prompted Nasdaq to reduce its data prices—SIFMA once again
points to no evidence at all. Although SIFMA previously put forward individual business
persons from its members in support of its standing, those individuals will not testify at the
hearing,/ and SIFMA will not present any documents from their files. As discussed above—as in
the examples of [ 2~ (I ¢ evidence from SIFMA’s own members
corroborates the influence of order-flow competition on depth-of-book data pricing.

Instead of evidence, SIFMA offers testimony from purported experts who simply assert
that it is impossible that order-flow competition could influence depth-of-book data pricing.
Specifically, Mr. Donefer asserts in his report—without citing any evidence—thz;t “it is not an
option [for traders] to move any significant portion of their orders to a different exchange simply
because they object to the price of an exchange’s depth-of-book data products . .. given their
best execution obligations and Reg NMS.” Donefer Report at 26. But Mr. Donefer’s assertion is
not only unsupported by any evidence, it is flatly contradicted by the statements and actions of
SIFMA members that have threatened to move and in fact moved order flow in order to put
pressure on Nasdaq’s depth-of-book data pricing. Mr. Donefer does not even attempt to address
that evidence (even though it was available to him when he prepared his report). Likewise,
SIFMA'’s other expert, Dr. Evans, attempts to dismiss the evidence as unreliable “anecdotes.”

Evans Report at 25. But there is nothing unreliable about evidence showing the actual reaction
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of market participants to price changes; that is the very “trader behavior” evidence requested by
the D.C. Circuit in NetCoalition I. See 615 F.3d at 543. Merely labeling that evidence as
“anecdotal” does not diminish its relevance, and it does not address the evidence from Nasdaq’s
ordinary-course documents (and the testimony that will be presented at the hearing) showing that
trader behavior of this nature actually constrains Nasdaq’s data pricing. See, e.g., United States
v. Dentsply, Int’l, Inc., 399 F.3d 181, 191 (3d Cir. 2005) (crediting “anecdotal evidence” in
support of conclusion regarding market power). This specific evidence of trader behavior is
particularly strong here, where SIFMA is asserting that the behavior in question dees not exist
because it is “not an option” for traders. The evidence that such behavior actually occurred
fatally undermines SIFMA'’s positions and demonstrates that the competitive forces that
constrain the exchanges’ pricing are indeed real and powerful.

2. There Is No Countervailing Basis For Invalidating Nasdaq’s Rule
Change.

Because Nasdaq was subject to significant competitive forces in setting the terms of its
Rule Change, Your Honor must dismiss SIFMA’s application unless SIFMA is able to meet its
burden of demonstrating “a substantial countervailing basis to find that the terms nevertheless
fail to meet an applicable requirement of the Exchange Act or the rules thereunder.” ArcaBook
Order, 73 Fed. Reg. at 74,781. SIFMA has not made (and cannot make) such a showing.
Indeed, SIFMA abdicated that burden entirely by failing to produce a single piece of
documentary evidence from its members, and by neglecting to designate any of those members
as a witness, in order to substantiate the existence of a “substantial countervailing basis” for
invalidating Nasdaq’s competitively constrained prices.

In the ArcaBook Order, the Commission provided an example of a substantial

countervailing basis for deeming a proposal inconsistent with the Exchange Act: “an exchange

22



proposal that seeks to penalize market participants for trading in markets other than the
proposing exchange.” 73 Fed. Reg. at 74,782. “In the absence of such a substantial
countervailing basis for finding that a proposal failed to meet the applicable statutory standards,”
the Commission “would approve the exchange proposal as consistent with the Exchange Act and
rules applicable to the exchange.” Id. In the context of the Commission’s two-part test, this
second step makes sense. That is, in the presence of significant competitive forces, the
Commission will génerally allow an exchange’s pricing decisions to stand; but if the exchange’s
pricing actions threaten to harm competition (such as by penalizing traders for using a competing
exchange), the Commission will step in to ensure that competitive forces are not threatened.

Here, Nasdaq’s Rule Change does not seek to penalize market participants for trading in
other markets or threaten the competitive functioning of the marketplace in any way. See
Ordover Report at 22-24. Accordingly, the Rule Change should be upheld under the two-step
ArcaBook Order test.

3. There Is A Substantial Basis Other Than Competitive Forces For
Upholding Nasdaq’s Rule Change.

Moreover, even assuming that Nasdaq was not subject to significant competitive forces in
setting the terms of the Rule Change, the rule would still comply with the Exchange Act because
there is a “substantial basis, other than competitive forces [for concluding] that the terms of the
proposal are equitable, fair, reasonable, and not unreasonably discriminatory.” ArcaBook Order,
73 Fed. Reg. at 74,781. In particular, the Rule Change benefits market participants by keeping
trading prices low, encouraging investment and innovation in data products, enhancing the
efficiency of the trading platform, and promoting consumer welfare. Ordover Report at 23-24.
The reduction in price that SIFMA appears to be demanding would inevitably reduce the

revenues earned by Nasdaq and other exchanges that sell depth-of-book data, likely forcing them
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to increase net trading fees and/or reduce investment in platform businesses, including the
production and dissemination of new and innovative market-data products. Id. at 23. Both
outcomes would impede the efficiency of financial markets and harm market participants trading
on the exchanges. Id at 23-24. For example, increases in trading fees and reductions in
investment by registered exchanges would drive order flow away from the exchanges and toward
dark pools and other over-the-counter trading platforms in which the identities of traders and the
prices at which they trade are unknown. Id. at 4-5. While this reduction in transparency might
benefit SIFMA’s members—which operate the dark pools that are directly competing with the
exchanges for order flow—it is at odds with the Exchange Act, as one of SIFMA’s own experts
recognizes. See Evans Report at 6-7 (“[T]he Exchange Act seeks to ensure that data are widely
disseminated to increase market efficiency and transparency.”). Your Honor should be
particularly skeptical of a legal challenge that would give SIFMA’s members a competitive
advantage over the exchanges at the expense of other traders and the information flow that the
Exchange Act sought to foster.’

B. SIFMA'’s Reliance On Marginal-Cost Data Is Misplaced.
SIFMA has maintained throughout this proceeding that marginal costs are of “critical

importance ... in determining whether the Exchanges’ fees are constrained by competitive
forces.” SIFMA Request For Issuance Of Subpoenas at 6 (Dec. 5, 2014); see also Evans Report
at 29-30. Under NetCoalition I, SIFMA claims, “the costs incurred in collecting and distributing

depth-of-book data itself are relevant in assessing the reasonableness of the fees an exchange

% See, e.g., Sterling Merch., Inc. v. Nestle, S.A., 656 F.3d 112, 121 (1st Cir. 2011) (“[Because]
competitors have incentives to bring antitrust suits for purposes which are anti-competitive, . . .
there is reason for courts to be ‘properly skeptical of many rivals’ suits . . . .”) (citing 2 Areeda &
Hovenkamp, Antitrust Law, § 348a); Computer Automation Sys., Inc., v. Intelutions, 998 F. Supp.
2d 3, 7-8 (D.P.R. 2014) (same); J. Allen Ramey, M.D., Inc. v. Pac. Found. for Med. Care, 999 F.
Supp. 1355, 1361 (S.D. Cal. 1998) (same).
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charges for the data because ‘in a competitive market, the price of a product is supposed to
approach its marginal cost, i.e., the seller’s cost of producing one additional unit.”” SIFMA
Comment Letter and Petition For Disapproval at 5-6, File No. SR-NYSEArca-2010-97 (Dec. 8,
2010) (citing NetCoalition I, 615 F.3d at 537). Contrary to SIFMA’s position, however,
marginal-cost data are unnecessary where other signs of a healthy market are present. Those
signs—including robust competition—are present here. In addition, a settled line of judicial and
agency authority rejects cost-based ratemaking and reliance on marginal-cost data.

1. NetCoalition I Does Not Require Reliance On Marginal-Cost Data Where
Alternative Indicators Show A Robust Market.

SIFMA argues that, under NetCoadlition I, the validity of a market-data fee turns on the
cost of producing that data. The NetCoalition I court, however, expressly rejected SIFMA’s
argument that “Congress intended ‘fair and reasonable’ to be determined using a cost-based
approach” and instead agreed with the Commission that “its market-based approach is fully
consistent with the Exchange Act.” 615 F.3d at 534. As the D.C. Circuit emphasized, the
Commission itself “intended in Regulation NMS that ‘market forces, rather than regulatory
requirements’ play a role in determining the market data . .. to be made available to investors
and at what cost.” Id. at 537. The court thus expressly rejected the notion that prices for depth-
of-book data should be subject to cost-based regulation.

SIFMA nevertheless relies on dicta from NetCoalition I in which the D.C. Circuit stated
that it did “not mean to say that a cost analysis is irrelevant” and that “the costs of collecting and
distributing market data can indicate whether an exchange is taking ‘excessive profits.”” Id
(emphasis added). As Your Honor recognized in a previous prehearing conference, however,

language stating that a factor can be considered in no way indicates that the factor must be
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considered. See Tr. at 75 (Dec. 30, 2014) (Ex. M). The dicta in NetCoalition I simply means—
at most—that cost may be relevant in some situations but not others."

Here, as explained above, the market for depth-of-book products is fiercely competitive
due to the availability of substitute products, which heavily constrains Nasdaq’s depth-of-book
prices. See supra Part IV.A.1.a. In addition, Nasdaq’s market-data pricing is further constrained
by the equally vigorous competition for order flow. See supra Part IV.A.1.b. Thus, even if cost-
based analysis could sometimes be appropriate under NetCoalition I, the market structure and
level of competition for market data and order flow make such analysis unwarranted here.

In any event, analysis of marginal costs has no probative value in the market-data setting
because this market is characterized by high fixed costs and low marginal costs. Marginal-cost
pricing is not sustainable in such a market because firms must earn at least a normal risk-adjusted
return on their investments in order to remain viable. Ordover Report at 25. If firms with high
fixed costs and low marginal costs were compelled to price at or close to marginal costs, those
firms would not be able to recover their fixed costs in order to earn a normal return, and they
would be forced to exit the industry. Id

For this reason, even where competition is robust, prices above marginal cost are
common in industries with substantial fixed costs and low marginal costs. Id. For example,
while the price of a hardcover book greatly exceeds the marginal cost of printing and distributing
that book to one additional customer, it would be absurd to conclude that pricing above marginal
cost indicates that a publisher of the book faces no competitive forces and can charge a

supracompetitive price. Id. at 26. The intense competition among publishers and book titles

19 See Brief of Respondent SEC at 62, NetCoalition I, 615 F.3d 525 (“Sometimes determining
and analyzing costs may be an appropriate step in ensuring that fees are fair and reasonable, but
the Commission was hardly arbitrary and capricious in deciding that this case was not one of
those times.”).
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does not drive book prices to marginal costs because the publisher must recover its fixed costs,
including the cost of producing the content. Id. Similarly, software manufacturers sell products
at prices well above marginal cost in order to recapture the fixed costs of producing the software.
Indeed, SIFMA members such as Bloomberg do not invariably price their own content-based
products at marginal cost. Id. at 26.

Like other content businesses, exchanges cannot earn a normal risk-adjusted return on
their investments by pricing market data at marginal cost. Id. at 25-26. The NetCoalition I court
plainly did not intend to force exchanges out of the industry by mandating marginal-cost pricing.
Thus, even assuming that evidence of marginal cost “can” be relevant in some circumstances,
NetCoalition 1, 615 F.3d at 537, “this case [is] not one of those times,” Brief of Respondent SEC
at 62, NetCoalition I, 615 F.3d 525.

Moreover, the problem of determining a reasonable return on investment and fixed costs
is particularly pronounced in this case, in which the products in question (depth-of-book data)
are just some of a number of products and services that are generated from a single platform with
shared fixed costs. See Ordover Report at 26-27. Because there is no market data without limit
orders, the substantial fixed costs incurred by Nasdaq to maintain an attractive trading platform
should be considered as part of any theoretical exercise of determining whether Nasdaq’s depth-
of-book data prices generate a reasonable rate of return for Nasdaq. But any such allocation
raises the fundamental problem—well-recognized by economists—that there is no economically
sensible way to allocate joint fixed costs across joint products in order to determine whether a
single product generates a reasonable return on investment (as opposed to looking at the
revenues and costs of the platform and its joint products as a whole). Nasdaq, like many other

businesses with joint products, makes an internal allocation of costs, but that allocation is driven
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by business accounting considerations and is not a tool to measure whether, as an economic
matter, one product or another earns a supracompetitive rate of return. As Dr. Ordover discusses
in his report, economists have long recognized that any attempt to unbundle joint products and
their costs to determine whether one of the joint products generates supracompetitive rates of
return would be arbitrary and meaningless. See id. at 27-28."

2. SIFMA 1Is Urging The SEC To Engage In The Type Of Cost-Based
Ratemaking Consistently Rejected By Courts And Agencies.

The irrelevance of marginal-cost data to this proceeding is underscored by a long line of
judicial and agency decisions rejecting cost-based ratemaking as counterproductive and
inefficient. Indeed, SIFMA’s position would transform the Section 19(d) procedure into the type
of agency ratemaking that the Commission, other agencies, and the courts have all sought to

limit in recent decades.'

' In disputing this point, Dr. Evans is simply wrong to suggest that joint costs cannot be
allocated to depth-of-book data because those data are merely “byproduct[s] of trading” and thus
will be produced regardless of “incentives.” Evans Report at 7, 30. In fact, in order to
incentivize the limit orders that actually create the underlying data, Nasdaq pays more than $1
billion a year in rebates to the market participants placing those orders. Without those rebates,
Nasdaq would receive few (if any) limit orders and would thus have no market data to sell.
Furthermore, Nasdaq incurs costs to aggregate its depth-of-book information and put it in a form
that is useful to market participants. As these examples demonstrate, depth-of-book data are not
byproducts produced free of cost—they are instead inextricably intertwined and produced jointly
with trading services, which means that there is no logical way to disentangle the joint costs.

12 See, e.g., Report of the Advisory Committee on Market Information: A Blueprint for
Responsible Change, at § VILD.3 (SEC Sept. 14, 2001) (“The ‘public utility’ cost-based
ratemaking approach . . . is resource-intensive, involves arbitrary judgments on appropriate costs,
and creates distortive economic incentives.”); Elizabethtown Gas Co. v. FERC, 10 F.3d 866, 870
(D.C. Cir. 1993) (upholding FERC’s decision to “rely upon market-based prices in lieu of cost-
of-service regulation”); see also Stephen Breyer, Analyzing Regulatory Failure: Mismatches,
Less Restrictive Alternatives, and Reform, 92 Harv. L. Rev. 547, 565 (1979) (“Given the inability
of regulation to reproduce the competitive market’s price signals, only severe market failure
would make the regulatory game worth the candle.”); H. Hovenkamp, Book Review: The Takings
Clause And Improvident Regulatory Bargains, 108 Yale L.J. 801, 827 (1999) (noting that “the
many defects of cost-of-service ratemaking have been a standard if not completely
uncontroversial part of the literature for well over three decades”).
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Although SIFMA contends that it is not advocating “strict, cost-of-service ratemaking,”
SIFMA Comment Letter and Petition For Disapproval at 6, File No. SR-NYSEArca-2010-97
(Dec. 8, 2010), SIFMA’s position appears in fact to be that, even in the presence of robust
competition, prices need to be constrained by some form of cost-based regulatory oversight,
Ordover Report at 29. It is widely accepted that this type of cost-based regulation can create
significant inefficiencies and distortions, which is a major reason that this regulation has been
widely abandoned in various industries, including telecommunications. Id.” And despite
SIFMA’s insistence that marginal cost should be considered in this proceeding, SIFMA provides
no guidance on how this cost data should be used to evaluate the degree of competition in the
market for depth-of-book products and the ultimate validity of the rules at issue. Id at 24, 29.

3 Decades Of Antitrust Precedent Counsel Against Reliance On Marginal-Cost
Data.

Finally, courts and regulators applying the antitrust laws—in which the presence or
absence of competition is a central issue—have developed a framework for addressing disputes
over the existence of competitive forces. In the antitrust context, it is well recognized that
“direct evidence” of market power, such as a comparison of prices to costs, is “only rarely
available” because it is often impossible to quantify what a “competitive” or “supracompetitive”
price looks like (for many of the reasons discussed above). Harrison Aire, Inc. v. Aerostar Int’l,
Inc., 423 F.3d 374, 381 (3d Cir. 2005). Accordingly, courts have recognized that the far more
common approach to assessing whether competitive forces are at work is to “examine market

structure” and analyze whether the indicia of competition are present. United States v.

3 See also Time Warner Entm’t Co., L.P. v. FCC, 56 F.3d 151, 171 (D.C. Cir. 1995) (noting
that the lack of “an incentive to be efficient” “is a notorious drawback of cost-of-service
regulation”); Nat'l Rural Telecomm. Ass’n v. FCC, 988 F.2d 174, 178 (D.C. Cir. 1993)
(explaining that cost-based regulation is “inefficien[t]” because “the resulting cost incentives are
perverse,” and “is costly to administer, as it requires the agency endlessly to calculate and
allocate the firm’s costs™).
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Microsoft, 253 F.3d 34, 51 (D.C. Cir. 2001). These exact features were carefully studied by
Nasdaq’s expert, who concluded that the market for proprietary market data is fully competitive.
See Ordover Report at 8-22. Consistent with decades of experience of courts and regulators
assessing the presence or absence of competitive forces under antitrust law, this analysis of
market structure—not an examination of marginal cost—is the appropriate method for evaluating
whether Nasdaq operates in a competitive marketplace.

Likewise, courts have long recognized that the simple fact that a company earns a high
profit margin does not mean that the company is immune from competition.”* SIFMA’s effort to
point to Nasdaq’s profit margins in support of its request for cost-based regulation is thus both
economically and legally untenable. The Commission has properly and consistently rejected
SIFMA’s efforts in this regard in the past, and there is no basis for a contrary result now.

V. CONCLUSION
Based on the foregoing, Nasdaq respectfully requests that Your Honor dismiss SIFMA’s

application challenging Nasdaq’s Rule Change.

4 See, e.g., Blue Cross & Blue Shield United of Wisc. v. Marshfield Clinic, 65 F.3d 1406, 1411-
12 (7th Cir. 1995) (“[1]t is always treacherous to try to infer monopoly power from a high rate of
return [because) measured rates of return reflect accounting conventions more than they do real
profits [and] there is not even a good economic theory that associates monopoly power with a
high rate of retumn.”); Telerate Sys., Inc. v. Caro, 689 F. Supp. 221, 238 (S.D.N.Y. 1988)
(similar); In re IBM Peripheral EDP Devices Antitrust Litig., 481 F. Supp. 965, 981 (N.D. Cal.
1979) (similar).
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l INTRODUCTION

A. Qualifications

1. My name is Janusz A. Ordover. | am a Professor of Economics and former
Director of the Masters in Economics Program at New York University, where | have taught
since 1973. From 1991 — 1992, | served as Deputy Assistant Attorney General for Economics
at the Antitrust Division of the United States Department of Justice. As the chief economist for
the Antitrust Division, | was responsible for formulating and implementing the economic aspects
of antitrust policy and enforcement of the United States, including co-drafting the 1992 U.S.
Department of Justice and Federal Trade Commission Horizontal Merger Guidelines. | also had
ultimate responsibility for all of the economic analyses conducted by the Department of Justice
in connection with its antitrust investigations and litigation. In addition, | am a Senior Consultant
to Compass Lexecon, a leading economic consulting firm.

2. I have authored and co-authored numerous articles on industrial organization
economics, law and economics, antitrust, and intellectual property. In particular, | have written
and testified on the issues of pricing of information as well as on the benefits and costs of
regulatory interventions in markets. My curriculum vitae, which contains a complete list of my
publications, as well as a list of the matters in which | have provided testimony as an expert in
the past four years, are being produced concurrently with this report.

B. Summary of Conclusions

3. | understand that the Securities Industry and Financial Markets Association
(“SIFMA”) has filed applications for review challenging more than five dozen rule changes
affecting certain fees charged for “non-core market data” by certain self-regulatory

organizations, including the NASDAQ Stock Market (“NASDAQ")." In this proceeding, SIFMA

1. See Commission Order dated May 16, 2014, File Nos. 3-15350, 3-15351.
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challenges “certain rule changes adopted by Nasdaq and NYSE Arca that impose fees for

access to depth-of-book market data products.”

4.

I have been asked by counsel for NASDAQ to provide an economic analysis of

four issues that have been raised by the Securities and Exchange Commission (“the

Commission”) in its ArcaBook Order and/or by the D.C. Circuit in its NetCoalition | opinion.

Specifically:

a.

Whether NASDAQ is “subject to significant competitive forces in setting the terms
of its proposal for non-core data, including the level of any fees”?*

e | conclude thatitis. See Section .

Are there competitive alternatives to purchasing depth-of-book data from
NASDAAQ that provide a competitive constraint on NASDAQ’s pricing? In
particular, whether “traders who want depth-of-book data [from NASDAQ] would
decline to purchase it if met with a supracompetitive price” in sufficient numbers
to constrain NASDAQ's pricing?*

¢ | conclude that there are such alternatives and that traders would be able to
do so. See Section IV.

Does the economic evidence show that “order flow competition constrains
[NASDAQ’s] market data prices"?°

e | conclude that it does. See Section V.

Whether, from an economic perspective, a market-based approach to
establishing pricing in this market, as opposed to government regulation, is likely
to lead to greater efficiency and enhance consumer welfare?®

e | conclude that it is. See Section VI.

| have also been asked to evaluate SIFMA’s claim that “the cost of producing market data would

be direct, if not the best, evidence of whether competition constrains” the price of market

onswN

SIFMA Request for Issuance of Subpoenas (Dec. 4, 2014).

ArcaBook Order, 73 Fed. Reg. at 74,781.

NetCoalition v. SEC, 615 F.3d 525, 542-43 (D.C. Cir. 2010).

Id. at 541.

The ArcaBook Order asks specifically whether there is “a substantial countervailing basis to

find that the terms” of the proposal violate the Exchange Act, despite the existence of
competitive forces. See 73 Fed. Reg. at 74,781. | limit my analysis to an examination of the
economics of the market and the likely economic impact of government regulation over
pricing in this market.
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information, such as depth-of-book products.” | conclude that SIFMA’s claim is wrong as a
matter of economics and public policy. See Section VII.

5. In addressing these questions, | and Compass Lexecon personnel under my
supervision have reviewed a variety of materials; a list of those materials is being produced
concurrently with this report. These materials include, without limitation, emails reflecting
communications between NASDAQ and its customers, NASDAQ internal presentations, and
documents presented to NASDAQ's Board of Directors. These materials fully support my
conclusions, and | have provided illustrative examples in the report that follows. In addition, |
intend to review all expert reports that are filed in this matter, and | reserve the right to rely on or
respond to such evidence. | reach the following major conclusions:

o NASDAQ is subject to significant competitive forces in setting the terms of its proposal
for non-core data, including the level of any fees. In particular, | find that the prices of
NASDAQ’s depth-of-book products are constrained by two types of significant
competitive forces:

o NASDAQ's prices for depth-of-book products are constrained by competition
from alternative depth-of-book products, as well as the option to simply decline to
purchase NASDAQ'’s depth-of-book products;

o NASDAQ’s prices for depth-of-book products also are constrained by competition
for order flow from other trading platforms, including the threat that customers will
divert order flow to other trading platforms (i.e., “platform competition” constrains
the price of market data).

¢ | find no basis for any concern that the terms under which NASDAQ offers depth-of-bcok
products harm market participants.

o Depth-of-book data products are widely available. The terms under which
NASDAQ offers its depth-of-book products do not “unreasonably discriminate”
against retail investors or any other group of market participants.

o A regulatory intervention in a market where competition is effective is likely to
lead to a variety of unintended, harmful effects. For example, in the case of
depth-of-book data, the reduction in price that SIFMA appears to be advocating
could lead to an increase in net trading fees and thus a decline in liquidity on “lit”
trading platforms, as well as a reduction in investments to produce more and
better market data.

7. See SIFMA Comment Letter and Petition for Disapproval, December 8, 2010 (“SIFMA
Letter”) at 6. SIFMA's claim was specifically about data products sold by NYSE Arca.



REDACTED VERSION
-4-

o SIFMA’s claim that “the cost of producing market data would be direct, if not the best,
evidence of whether competition constrains” the price of market information is wrong as
a matter of economics and public policy.

o In general, in markets whose participants have substantial fixed costs and low
marginal costs, competition cannot and does not result in prices equal to any
measure of marginal costs because such an outcome would result in a firm with
those characteristics failing to earn a normal return on its investment.

o For a firm that produces “joint products” and incurs “joint costs,” it is not possible
to meaningfully calculate a rate of return on an individual product because doing
so requires an allocation of the joint costs across the array of joint products,
which per force is arbitrary. Accordingly, for such a firm, it is improper and
arbitrary to define a competitive pricing level by comparing prices to marginal or
incremental costs.

Il BACKGROUND INFORMATION ON TRADING PLATFORMS AND MARKET DATA

6. Trading platform operators, including NASDAQ, the New York Stock Exchange
(“NYSE”) and BATS Global Markets (“BATS"), compete on a variety of dimensions,® including
the provision of trading services, listing services, technology services, index services and
market data.® Exchanges have little or no economic incentive to develop and sell a new product
or service unless the new product or service is expected to increase the exchange’s total
revenue more than its total cost. Different trading platforms may choose different pricing
strategies for different services. For example, a platform owner may choose to distribute non-
core market information “at no cost” to increase demand for trade execution services on that
platform. All else equal, that owner will thus be able to earn more for trade execution services
than a platform owner that separately charges for market information.

7. Exchanges like NASDAQ, NYSE and BATS compete with each other to provide
trading services, as well as with a variety of alternate trading platforms that allow over-the-

counter trading. Over-the-counter trading reflects the activities of a large number of entities,

including “dark pools,” which are multilateral organizations that “pool” the orders of traders. The

8. Trading platform operators, such as NASDAQ, can operate several platforms. NASDAQ, for
example, operates the NASDAQ platform as well as the BX and PSX platforms.

9. The Commission mandates that certain types of market information — referred to as “core
data” — be made available to all customers. The pricing of core data is subject to regulatory
procedures and constraints. See NetCoalition I, 615 F.3d at 529.
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identities of traders in dark pools, and the prices at which they trade, are not generally known.
For this reason, trading in dark pools and other over-the-counter trading is sometimes referred
to as “dark,” to distinguish it from trading on exchanges, which is referred to as “lit.” Figure 1
presents the trading shares by platform operator at the end of 2014, and shows that no single
platform or platform operator accounts for even 25 percent of trading in U.S. equities.

 Figure 1

Share of Trading in Securities Listed on U.S.

National Securities Exchanges i
U.S. Equities Market Share Distribution, 10 Day Moving Avg., as of December 31, 2014

OTHER 0.3%

Source: NASDAQL

8. Figure 2 shows trading shares by platform since 2008. The rapid rise of BATS
and Direct Edge, and the substantial increase in over-the-counter trading (including dark pools),
indicates that the business of trading equities is not characterized by substantial barriers to
entry or expansion.”® In the last six years, NASDAQ'’s share fell from about 32 percent to about
17 percent; similarly, the share of the NYSE platform fell from about 22 percent to about 13
percent, and the share of the NYSE Arca platform fell from about 17 percent to about 11

percent. In contrast, during the same period, the share of over-the-counter trading increased

10. Both BATS and Direct Edge began as alternative trading platforms. See Jacob Bunge,
“BATS, Direct Edge in Talks to Merge: Deal Would Create Second-Largest U.S. Stock-
Market Operator,” Wall Street Journal, August 23, 2013 (“Direct Edge traces its roots to the
1998 launch of an electronic-trading platform called Attain. BATS was founded in 2005 by
Tradebot, a high-frequency trading firm.").
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from about 26 percent to 34 percent. BATS entered as an exchange in late 2008 (with its BATS
Z platform), and quickly captured a share of about 10 percent. BATS’s second platform (BATS
Y) entered as an exchange in late 2010 and had a share of about four percent at the end of
2014. The two Direct Edge platforms entered as exchanges in July 2010 and had an aggregate
share of about 10 percent within six months. | understand that entry continued in 2014 with the
launch of the Miami Stock Exchange, and is expected to continue in 2015 with the IEX trading
platform registering as an exchange.

Figure 2
Monthly Market Share 2008 - 2014

i
b Sourcr: tnternal NASCAQ data.

9. Furthermore, the recent merger of BATS with Direct Edge, which was approved
by the Commission in 2014, has been described as further increasing the competition faced by
NASDAQ and NYSE for trade flow:

The merged Bats Global Markets, whose owners include Goldman Sachs Group Inc.,
Morgan Stanley, Credit Suisse (CSGN) Group AG, Citadel LLC, Citigroup Inc. (C) and
KCG Holdings Inc. (KCG), will run four exchanges that claim more than 20 percent of
daily equity volume to challenge NYSE for the most market share. NYSE and Nasdagq,
which converted to public companies about a decade ago, have battled growing
competition from Bats and Direct Edge as well as alternative trading venues run by
some of the same Wall Street firms that once owned them. Combining the broker-
owned exchanges will only heighten the threat, according to Brad Katsuyama, chief
executive officer of IEX Group Inc., which runs a dark pool aimed at large investors.
“The combination of Bats and Direct Edge now has all the large brokers sitting around
the same table, which is definitely not a positive thing for NYSE and Nasdaq given the
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percentage of orders concentrated with these brokers,” said Katsuyama, whose IEX
venue plans to become an exchange."

10.  The BATS/Direct Edge merger also has been described as increasing
competition for market data. Senior executives at the merged firm “said they saw opportunities
to take existing business from Nasdaq and the N.Y.S.E. The older companies make alot of
money selling data to customers, which is possible because of the amount of trading they host.
The combined trading volume of BATS and Direct Edge should allow them to come up with their
own data offering.”"?

11. Several of the owners of BATS, including Bank of America Merrill Lynch, Citadel,
Citigroup, Credit Suisse, Deutsche Bank, Goldman Sachs, Instinet, J.P.Morgan, KCG, Morgan
Stanley and Wedbush, are members of SIFMA; several of these SIFMA members or related
entities (Bank of America, Citigroup, Credit Suisse, Goldman Sachs and J.P. Morgan) filed
declarations on behalf of SIFMA in this matter.'® That is, several members of SIFMA, through
their ownership of BATS, have been able to enter the exchange business and compete with
NASDAQ and NYSE for trade execution services and the sale of depth-of-book data.

12. By the end of 2014, only 33.2 percent of trading on NYSE-listed stocks, in the
aggregate, took place on the NYSE and NYSE Arca platforms.' In the same period,

NASDAQ'’s share of trading in NASDAQ-listed securities was only 30.1 percent.’® This

11. Sam Mamudi, Bloomberg, “Bats-Direct Edge Merger Puts Traders in Control of Venues,”
January 31, 2014.

12. See Michael J. de la Merced and Nathaniel Popper, “BATS and Direct Edge to Merge,
Taking on Older Rivals,” New York Times, August 26, 2013.

13. See http://www.batsglobalmarkets.com/our_company/facts/owners/ (‘BATS Global Markets
is a privately-held company with ownership by a consortium of investors, including: Bank of
America Merrill Lynch, Citadel, Citigroup, Credit Suisse, Deutsche Bank, Goldman Sachs,
Instinet, J.P.Morgan, KCG Holdings, Lime Brokerage, Morgan Stanley, Spectrum Equity, TA
Associates, Tradebot Systems, and Wedbush.”). For a list of SIFMA members, see
http://www_sifma.org/amg-member-directory/.

14. Based on information from the last 10 trading days of December 2014. See
http://nasdaqtrader.com/trader.aspx?id=FullVolumeSummary.

15. See http://nasdaqtrader.com/trader.aspx?id=FullVolumeSummary. Two other platforms
owned by NASDAQ, BX and PSX, accounted for an additional 2.5 percent of trading of
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evidence shows that no trading platform has a “monopoly” on generating market data on shares
listed on that platform.'®

13.  NASDAQ sells a variety of depth-of-book products. NASDAQ's Level 2 product
provides information on the best price quoted by each market participant, but does not include
every price quoted by each participant. NASDAQ's TotalView product includes every bid and
offer (i.e., the TotalView product contains all of the information in the Level 2 product as well as
additional information). NASDAQ offers both Level 2 and TotalView data products for stocks
listed on NASDAQ. NASDAQ also offers customers the option of purchasing depth-of-bock
information on stocks traded on NASDAQ but listed on NYSE and other exchanges. Depth-of-
book information for non-NASDAQ listed stocks is called “OpenView.”"”

. THERE IS ROBUST COMPETITION FOR THE SALE OF DEPTH-OF-BOOK DATA

14.  The behavior of NASDAQ and the other exchanges reflects the existence of
robust competition for the sale of depth-of-book data, including competition on innovation,
product quality, service and price. As a result of this competition, over the past several years
market data preducts from NASDAQ and the other exchanges have been enhanced
substantially, while data fees have not increased substantially.

15.  The competitive drive toward innovation and product enhancement is illustrated
by NASDAQ's product improvements over the last several years. Some of these innovations
have been aimed at improving the quality of NASDAQ's data products; others have been aimed
at increasing the ease of usage or the quality of the user interface; and others have been aimed

at reducing customers’ costs of using or accessing NASDAQ's data. NASDAQ has offered

(...continued)
NASDAQ-listed shares.

16. Although any firm can be described as the “exclusive” seller of its product, it is not
appropriate as a matter of economics to describe every firm that sells a differentiated
product as a monopolist. For example, General Motors is the “exclusive” seller of Chevrolet
cars, but is not a monopolist in a market for automobiles or even in a narrower “market” for
family sedans.

17. See Attachment 1 for a description of NASDAQ pricing for depth-of-book products.
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depth-of-book products called Level 2, TotalView and OpenView for many years, but |
understand that each product has been enhanced numerous times since its introduction, and
that these enhancements included: increases in speed of transmission; additions to content;
and changes in format and delivery options to improve efficiency.

16.  These innovations and product enhancements are consistent with the behavior of
a firm in a competitive marketplace, as NASDAQ has sought to improve its product quality (or
reduce the costs of usage and implementation) in order to improve its competitive standing in
the marketplace, and it has marketed its products to its customers on the basis of these product
attributes. Moreover, in many cases these product enhancements were not accompanied by
price increases, consistent with competitive constraints on prices.’® Also consistent with the
presence of robust competition for the sale of depth-of-book market, NASDAQ's competitors
have been investing in the development and marketing of data products and attempting to
match NASDAQ’s innovations. This has fueled a competitive “arms race” that has benefited
customers through improved products and service and lower costs.®

17.  Finally, the available evidence reflects effective price competition. For example,

in seeking approval from the NASDAQ Board ||| NG

18. For example, in a December 2012 rule filing in connection with its Level 2 product, NASDAQ
explained that, despite making numerous enhancements to the product (such as capacity
upgrades and adding data sets), the fee for Level 2 Professional/Corporate subscribers did
not increase for nearly 30 years — from its introduction in 1983 until 2012. See SR-
NASDAQ-2012-133 at 5 of 35.

19. See, for example, Dec. 22, 2008 email from O. Aibers to R. Hopkins et al.

see also
http://cdn.batstrading.com/resources/market_data/products/bats_bats-one-feed.pdf (“BATS
One Feed will have the most comprehensive content of any exchange-provided market data
product with respect to real-time market information.”).
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_ Accordingly, NASDAQ sought to introduce a market data fee

cap for non-display usage to further secure this business.?' Similarly, BATS/Direct Edge
markets its depth-of-book data products to customers based on price comparisons to its
competitors’ data products, stating that “[tlhe BATS One Feed is 60% less expensive per
professional user and more than 85% less expensive for an enterprise license for professional
users . . . when compared to a similar competitor exchange product,” and it offers a three-month
waiver of distribution charges as an incentive for prospective customers to switch to its depth-of-
book product.? This type of marketing activity is indicative of the presence of robust
competition for the sale of depth-of-book market data.

18. If, as SIFMA has contended in the past, each exchange is a monopolist and
there is no competition among the exchanges for the sale of their data products, | would not
expect to see competitive behavior of this nature — that is, the exchanges competing against
one another on the basis of pricing and other product attributes. In addition, if there were an
absence of competition, | would expect to see evidence that NASDAQ and the other exchanges
were limiting the output of their products in order to charge supra-competitive prices, but instead
the evidence reflects efforts to distribute depth-of-book data as broadly as possible. For
example, NASDAQ offers pricing options, such as enterprise licenses with fee caps, that

incentivize its customers to distribute its data products broadly.?® And, as | have discussed,

20. See Dec. 18, 2009 Vote by Unanimous Written Consent.

21. Id. Other NASDAQ rule filings in connection with its depth-of-book data products also reflect
pricing competition. For example, in March 2007, NASDAQ proposed to “establish a $1 per
month fee for non-professional subscribers to OpenView,” explaining that the fee reduction
was designed to “encourage more competition in the trading and quoting of NYSE- and
Amex-listed stocks, as well as to encourage subscribership to NASDAQ full-depth products.”
See SR-NASDAQ-2007-035. Furthermore, as discussed in Sections IV and V below,
NASDAQ's internal documents reflect robust price competition for the sale of depth-of-book

data.
22. See http://cdn.batstrading.com/resources/market_data/products/bats_bats-one-feed.pdf

(footnote omitted).

23. See, for example, Nov. 3, 2006 request for NASDAQ Board approval-
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NASDAQ has undertaken extensive efforts to improve its data products and market them
aggressively in order to expand the sales of its depth-of-book market data.?*

19.  In Sections IV and V of this report, | discuss in greater detail the sources of the
competitive pressure that constrain NASDAQ's pricing and other competitive behavior, including
competition from other exchanges’ data products and competition to attract order flow.

IV.  PRICES OF NASDAQ’S DEPTH-OF-BOOK PRODUCTS ARE CONSTRAINED BY
COMPETITION FROM VENDORS OF OTHER DEPTH-OF-BOOK PRODUCTS

20. Market participants have access to data streams from several suppliers of depth-
of-book information. Such data are widely distributed and used by a broad range of data users.
NASDAQ depth-of-book products, for example, are purchased by many “subscribers,” including

both Professional/Corporate and Non-Professional subscribers.?® In December 2014, NASDAQ

collected usage fees for depth-of-book preducts ||| G O this total,
I v<< Professional/Corporate subscribers and ||l were Non-

Professional subscribers. The substantial number of subscribers to NASDAQ depth-of-book
products indicates that substantial numbers of both types of subscribers derive value from the
data that exceeds the price of the data.

21.  Because the depth-of-book information from different providers is not necessarily
identical, vendors of depth-of-book data compete for customers along several dimensions,

including pricing, but not exclusively on price.

24 Seeid. at4

25. A NASDAQ customer (e.g., Citigroup, TD Ameritrade) can distribute depth-of-book products
to multiple “subscribers,” either “intemally” (e.g., to traders employed by that customer) or
“externally” (e.g., to its clients). A NASDAQ customer typically pays one distributor fee and
“usage” fees per subscriber.
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o NYSE Arca sells NYSE ArcaBook, a depth-of-book data product that “shows the full limit
order book for NYSE Arca traded securities on a real time basis.”® NYSE also sells
NYSE OpenBook, which provides depth-of-book information for the NYSE exchange.
e BATS currently offers depth-of-book products from its exchanges.?’ BATS also plans to
offer BATS One Feed, a data product that shows “market participants a comprehensive,
unified view of the market from all four BATS equity exchanges: BZX Exchange, BYX
Exchange, EDGX Exchange and EDGA Exchange.”® BATS plans to offer two versions
of this product, BATS One Summary Feed and BATS One Premium Feed. Both
products “provide aggregated quote and trade updates for the BATS Exchanges. The
BATS One Premium Feed also includes five levels of aggregate depth information for all
four exchanges.”®
22. Even if different data providers’ products are not identical, partial overlaps in
terms of the quality of data and other features can nevertheless be highly effective in
constraining prices that NASDAQ can charge for its depth-of-book data. To illustrate the point,
although Coke and Pepsi are not identical products, competition between them — as well as with
other sellers of carbonated soft drinks — constrains their prices to consumers.®® Indisputably,
because the loss of data customers also affects the demand for trading, it acts as an additional
constraint on NASDAQ's pricing strategies (see Section V, below).

23. Intemal NASDAQ documents indicate that traders’ ability to switch among depth-
of-book data suppliers has exerted downward pressure on NASDAQ's prices. For example, in

March 2010, NASDAQ adopted a “non-display” fee cap of $30,000 per month for internal

distributors of TotalView data in response to a competitive threat.>' Specifically, |||

26. See http://www.nyxdata.com/Data-Products/NYSE-ArcaBook.

27. See http:/iwww.batstrading.com/market_data/products/.

28. See http://cdn.batstrading.com/resources/market_data/products/bats_bats-one-feed.pdf.

29. /d.

30. Of course, the competitive constraint is more effective the higher is the share of current
purchasers that can readily switch some or all of their purchases from NASDAQ (say) to all
other data sources in response to changes in relative prices for data charged by different
vendors and/or changes in relative data quality. This means that constraints will be effective
if there is a “rich” demand “margin” such that an increase in price will induce a significant
portion of current customers (buyers of data) to either switch to other sources of data or to
repress the intensity of usage.

31. A non-display fee is assessed on subscribers that use the depth-of-book data without
displaying it on a screen.



REDACTED VERSION
-13-

I - o< would find in an effectively competitive marketplace.*

24.  Foranother example, in ] a customer complained about NASDAQ'’s depth-

of-book fees and threatened to

25. Furthermore, NASDAQ internal analyses reflect trader behavior which indicates
that customers can, and do, switch depth-of-book data providers. For example, an internal
NASDAQ analysis of TotalView customers from [JJJJjj found that “in [JJJJj we lost[Jj] firms while
on the other hand adding [JJJj" Simitarty, “in . we lostJJjfirms while on the other hand
adding ."3" These gains and losses of customers indicate that such customers have
alternatives to NASDAQ'’s data products. Similarly, NASDAQ’s internal documents indicate that
customers turn down depth-of-book data products because they can get sufficient information
for their trading purposes without purchasing depth-of-book data, which puts further downward
pressure on pricing for those products.®

26. | have analyzed information on NASDAQ's depth-of-book customers, and | find
similar patterns of trader behavior — that is, NASDQ has added as well as lost a substantial

number of customers in every year during the period 2008 — 2014.%® See Figure 3, which shows

32. See Dec. 18, 2009 Vote by Unanimous Written Consent.

33. E-mail from Eliza Raphael to Oliver Albers, Brandon Tepper, Brian Hyndman, January 7,
2014.

34. See e-mail from Randall Hopkins to Gustav Back and Jeannie Merritt, March 29, 2011.

35. See id.

36. NASDAQ does not track the names of external subscribers to its depth-of-book products, so
if a customer switches from being an internal to an external subscriber (i.e., a customer
switches from buying depth-of-book data directly from NASDAQ to purchasing it through a
distributor, such as Bloomberg) that customer would appear as a “loss” in my analysis;
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annual churn rates of_ Because the data needs of actual and

potential buyers are likely to be stable, such churn rates are substantial.*®

27. In addition to customers that stopped taking NASDAQ depth-of-book data
completely, other customers substantially increased or reduced (or both) the number of

subscribers that received that data. For example: [JJJjj increased its number of subscribers

from about || i< reduced its number of subscribers for
NASDAQ depth-of-book data to || . simiery. I increased its
subscriber count from ||| - . th<n reduced its number of
subscribers to || I incrcascd its subscriber count

(...continued)
similarly, if a customer switches from being an external to an internal subscriber, it would
appear as an “add” in my analysis.

37. | calculate the churn rate as the sum of annual customer additions and losses divided by the
total number of customers in that year. In this analysis, | do not control for changes in the
total number of firms trading (e.g., | do not control for changes in financial markets
associated with the recent Great Recession).

38. My analysis is based on customers purchasing any depth-of-book data from NASDAQ. The
internal NASDAQ study appears to be based only on customers purchasing depth-of-book
data for intemal distribution, so the two studies are not directly comparable.
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N p—
-subscribers.

28.  Ingeneral, it is not possible to determine from the available data why a customer
started or stopped purchasing NASDAQ depth-of-book data. However, based on information |
have received in this proceeding, | can compare the names of NASDAQ's depth-of-book
customers to NYSE’s ArcaBook customers. My analysis shows that NASDAQ customers such
=s [
R o< to have switched to or
from a NASDAQ depth-of-book product to a NYSE Arca product at least once in the years-
I -39

29. These data, together with my analysis of customer chumn, indicate the existence
of significant competitive constraints on NASDAQ's depth-of-book data pricing. Significant
numbers of NASDAQ’s customers can drop NASDAQ’s depth-of-book data preducts (or reduce
the number of users in their enterprise) if NASDAQ were to price those products above their
value in the competitive marketplace.

30. SIFMA claims that traders must “have a full picture of liquidity for a given security
he or she wishes to trade.”® That is, SIFMA implies that traders must have depth-of-book data
from all trading platforms in order to trade any security effectively. As such, traders allegedly do
not view alternate sources of depth-of-book data as substitute products. SIFMA’s claim is

wrong:

39. My analysis is based on a comparison of customer names maintained in databases by
NASDAQ and NYSE. However, customer names are not standardized across databases,
so it is not always possible to determine whether a customer name in one database
represents the same entity as a customer name in the other database. Because NASDAQ
does not track the names of external subscribers to its depth-of-book products, | am unable
to identify external subscribers that switch between NASDAQ and NYSE depth-of-book
products (e.g., | am not able to determine if a Bloomberg external subscriber switched from
a NASDAQ depth-of-book product to NYSE Arcabook).

40. SIFMA Letter at 10.
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First, although depth-of-book data are used by a variety of market participants, many
participants in the equity markets engage in a broad range of financial market activities
without relying on NASDAQ depth-of-book data, which indicates that such data are not
“essential.™' For example, | understand that about 400,000 professional subscribers
purchase NASDAQ core data, which shows that many market participants trade (or
consider trading) on the NASDAQ platform without purchasing its depth-of-book data.
For example, | understand that some traders engage in strategies based on the use of
“pegged-to-market” limit orders, which are designed to execute at a purchase price that
is at a constant differential from the national best offer or national best bid, and do not
involve the use of depth-of-book data.*?

Second, no trader has a “full picture of liquidity” because not all trading is “lit.” For
example, as Figure 1 shows, about 35 percent of trades occur “over-the-counter” (e.g.,
in dark pools or through within-broker “internalization”). Indeed, a growing share of
trading that is not “lit” indicates that other financial considerations can readily outweigh
the alleged benefits of access to the full picture of liquidity. Thus, depth-of-book data
from any or all of the exchanges, although of value to some traders, provides at best a
proxy for total liquidity for any particular security at any given point in time.

Third, even market participants that purchase depth-of-book data do not buy all available
depth-of-book data, which shows that many market participants find a subset of the
available depth-of-book information adequate for their trading strategies. For example,
there is roughly the same number of Level 2 Professional/Corporate subscribers as
TotalView Professional/Corporate subscribers . This indicates that many
professionals who purchase some NASDAQ depth-of-book data do not find it necessary
to “have a full picture of liquidity.™* Indeed, if SIFMA’s claim were correct, no market
participant would purchase NASDAQ's Level 2 product because it does not provide a
“full picture of liquidity” even on the NASDAQ platform.

Fourth, some market participants that purchase depth-of-book data from one platform do
not purchase such data from multiple platforms, which indicates that for many
participants that do use depth-of-book data, it is not necessary to have a “full picture of
liquidity” in order to engage in their preferred trading activities. For these market
participants, depth-of-book data from just one platform is plainly sufficient.
Consequently, for these participants, there is some degree of potential substitution
across different sources of depth-of-book data. For example, | find that, on an annual
basis, approximatelyl percent of NASDAQ depth-of-book customers do not purchase
NYSE ArcaBook data.

41. There are various definitions of what it means to be an “essential” product or input. Stated

simply, an essential input is an input such that absent access to the input, a firm is unable to
participate in the marketplace. A less stringent definition states that a firm without access to
the input is at a material competitive disadvantage vis-a-vis other market participants.

42. | understand that transaction fees for pegged-to-market limit orders on the NASDAQ

exchange are the same as for other limit orders.

43. A similar number of Professional/Corporate subscribers purchase only OpenView depth-of-

book products.

44, This analysis is also based on a comparison of customer names maintained in databases by

NASDAQ and NYSE.
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31. | understand that there may be some customers who may have a “preference” for
NASDAQ depth-of-book data. But the fact that some customers may prefer the products of a
particular seller does not demonstrate that the seller has the ability to charge prices significantly
above competitive levels or can act without regard to competitive forces. For example, some
soda drinkers may sufficiently prefer Coke to Pepsi that they would not switch to Pepsi even in
the presence of a significant increase in its price. But in the absence of an ability to identify
those customers and charge a higher price to them, the presence of such customers does not
suggest that Coca-Cola can set prices without regard to competitive constraints. Indeed, it is
the presence of customers who would switch in response to a change in relative prices that
creates the relevant competitive constraint.

32.  Thereis no ready mechanism whereby NASDAQ can effectively identify
customers that have a strong preference for its data products or for executing trades on the
NASDAQ platform. Also, | am not aware of any evidence that NASDAQ’s customers cannot
move order flow to another platform if efficient trading on NASDAQ — which includes paying for
data — becomes more expensive relative to rival “lit” platforms and dark pools. As | discuss in
the following section, a threat of moving order flow to another platform is a credible mechanism
for constraining rates on data.*® In any case, if the costs of certain trading strategies on
NASDAQ get out of line with the costs of executing strategies elsewhere, a trader with a
preference for trading on NASDAQ can readily shift trading activity to another venue or pursue

another strategy and punish NASDAQ for supra-competitive pricing.

45. Because of the regulatory context (e.g., prices are filed; the same price is offered to
customers with similar characteristics, such as professional vs. non-professional), depth-of-
book prices do not always change rapidly in response to changing market conditions.
Certainly, these prices cannot change with day-to-day fluctuations in the volume of
transactions on any given trading platform. Over time, underlying changes in the product
(such as improvements/innovations), as well as dynamic changes in other market factors
(such as the value of the product) are likely to trigger “step” changes in prices and/or the
introduction of new fees. As in non-regulated industries, such price changes are not, by
themselves, evidence that prices are not constrained by significant market forces.
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V. NASDAQ’S PRICES FOR DEPTH-OF-BOOK PRODUCTS ARE ALSO
CONSTRAINED BY COMPETITION FOR ORDER FLOW FROM OTHER TRADING
PLATFORMS
33. For market participants that use trading strategies requiring depth-of-book data

products from the platform on which they tend to trade, the total cost of trading on that platform

includes the costs of trading (i.e., trading fees and/or rebates) plus the cost of depth-of-book
data (as well as other trading costs, such as telecommunications expenses).*® For these
market participants, an increase in the price of depth-of-book data increases the “total cost” of
trading on that platform.

34.  Atrading platform must attract orders. This is the fundamental point that needs
to be kept in mind when considering public policy towards non-core data pricing. Simply stated,
an exchange such as NASDAQ must take into consideration that increasing the price for its
depth-of-book product risks losing the business of market participants with trading strategies
that make use of NASDAQ depth-of-book data to trade on the NASDAQ exchange.

35.  Many of the entities that purchase depth-of-book data products from NASDAQ
also provide a substantial number of trades to the NASDAQ platform. These customers can —
and do - shift their trading volume from one platform to another. The trading volume from these
customers is important to the success of an exchange such as NASDAQ and its platform
competitors. Customers that provide substantial trading volume are sophisticated, and they
recognize the importance of the trading volume that they provide to NASDAQ and other
platforms. Such customers thus can use the threat of shifting trading volume away from a
platform (or the promise of shifting trading volume to a platform) to put downward pressure on

NASDAQ’s prices, including obtaining concessions on depth-of-book data pricing.*” For this

46. Some market participants may choose to trade on one platform but use market data from
another platform.

47. NASDAQ data customers can, and do, discontinue (or limit) purchasing depth-of-book data
from NASDAQ on a monthly basis. Thus, when a trader is deciding whether or not to buy
depth-of-book data (or discontinue buying it), the data cost becomes effectively a “marginal”
decision.
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reason, the total price of trading on NASDAQ is constrained by competition for order flow. As
NASDAQ explains in its internal documents, “[flrequently, the sale of [data products] is to the
same person responsible for the order flow decision, which creates challenges where the
prospect may try to bundle the purchase decision across our business units.”*®

36. NASDAQ's documents reflect examples of clients switching, or threatening to
switch, order flow in order to constrain NASDAQ's prices for depth-of-book data products (or,

more generally, to put downward pressure on the total cost of trading). For example, in -

objected to NASDAQ’s initiation of a fee for non-display

usage, and a [ representative told NASDAQ that

I ' <cion, I

37, n another exampl, I

50: See May 31, 2012 email from S. Cunningham
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39. Despite these examples of competition for order flow across exchanges, SIFMA
claims that there is no evidence of this type of “platform competition™
[a]ithough market share for order flow is volatile and changes dramatically, the Notice

identifies no such volatility in the market for depth-of-book data. That market shares for
order flow and depth-of-book data do not move in tandem further demonstrates that

51. See Feb. 2, 2011 email from J. Stratico to J. Brooks

52. See Oct. 11, 2011 email from E. Noll

53. See Jan. 28, 2010 email from O. Albers to M. Beaver et al.
54. See Feb. 8, 2010 email from B. Tepper to B. Hyndman et al.
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these two products are not jointly bought and sold, undercutting the entire premise of the
“platform competition” theory.®

SIFMA’s basic premise and claim are inconsistent with economics and evidence.

40. A comparison of shares of order flow and sales of depth-of-book data over short
time periods (e.g., “during which market share for order flow is volatile”) does not indicate
whether competition for order flow constrains the price of depth-of-book products. Trading
decisions can be made on a minute-by-minute basis. Decisions on purchasing any type of data,
including depth-of-book data, typically will be made over substantially longer time spans
(months or even years), so the share of order flow and the share of depth-of-book data products

may not move “in tandem” over time, especially the shorter the time frame under consideration.

However, NASDAQ's customers appreciate this relationship — ||| | EGTGTGTcTcNGNE

B Vioreover, there is an obvious relationship inasmuch as trading on an
exchange generates data from that exchange, and more and better data facilitates trading. This
is a fundamental relationship between trade flows and data that SIFMA totally ignores.

41. Market share for order flow can be volatile for a variety of reasons unrelated to
the cost of depth-of-book data (e.g., certain stocks tend to be more heavily traded on a
particular exchange, so shifts in the volume of trading for those stocks can cause shifts in order
flow market share). The relevant question is whether competition for trading volume exerts a
competitive constraint on the pricing of depth-of-book data. NASDAQ's customers are
sophisticated financial market participants that have demonstrated (as in the above examples)
that they are aware of the importance of the trading volume that they provide to NASDAQ and
other exchanges. In this respect, it is notable that as the role of an exchange wanes, the

demand for data from that exchange also will wane. It is plain that for data-pricing purposes, it

55. SIFMA Letter at 15.



REDACTED VERSION
-22.

is the long(er)-run relationship that is relevant and not day-to-day volatility in trading that

depends on numerous short-term and longer-term shocks.

VI. A MARKET-BASED APPROACH TO PRICING CONDUCES TO ENHANCED
EFFICIENCY AND CONSUMER WELFARE IN COMPARISON TO GOVERNMENT-
REGULATED PRICING
42, I understand that the second prong of the SEC’s two-part test is whether, even

in the presence of significant competitive forces, there are sound policy reasons for concluding

that market forces should not be permitted to dictate NASDAQ’s depth-of-book data pricing. |
am aware of no economic basis to reach such a conclusion here and SIFMA's declarants have
not advanced any.

43.  As an initial matter, | have seen no evidence that NASDAQ's market data fees
cause any inefficiencies in trading, or interfere in any other competitor’s ability to sell its
products in the competitive marketplace. Market patrticipants make unilateral decisions on
whether to purchase market data, and if so how much of it (e.g., Level 2 vs. TotalView) and
which options (e.g., display vs. non-display) to purchase. Depth-of-book data are available on
standard terms; purchasers of NASDAQ depth-of-book products are not required to trade on a
NASDAQ exchange and are not required to purchase depth-of-book products only from
NASDAQ. And neither do the price terms offered by NASDAQ depend on whether the
customer purchases depth-of-book data from other suppliers (e.g., NASDAQ does not offer a
lower price to purchasers that buy depth-of-bock data only from NASDAQ). NASDAQ does not
implement any commercial strategies with respect to its depth-of-book products that at times
may raise competitive concerns.

44. | also find no evidence of “unreasonable discrimination” against any group of
market participants. For example, NASDAQ makes available the same depth-of-book data
products to both Professional/Corporate and Non-Professional market participants. The only
difference is that Non-Professional per-subscriber fees are far lower than the

Professional/Corporate per-subscriber fees. | understand that this type of price differentiation —
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i.e., lower fees for retail investors — is common in the securities industry and is not considered
“unreasonable discrimination.” In addition, because NASDAQ itself does not engage in any
trading activities, it has no commercial interest in using data products to advantage itself as a
trader: a concem that has arisen in other settings.

45.  Furthermore, the particular change in NASDAQ pricing policy at issue in this
proceeding is limited to the introduction of “distributor fees” and “direct access fees” on
NASDAQ’s Level 2 product.®® Prior to the introduction of these fees in 2010, NASDAQ had
already been charging the same type of distributor and access fees on its TotalView product.
That is, the fees at issue in this proceeding impact only Level 2 customers. | see no basis to
conclude that charging distributor fees to Level 2 customers “unreasonably discriminates”
against Level 2 customers when TotalView customers are paying similar fees.”’

46.  Unnecessary regulatory intervention in a market where competition is effective is
likely to lead to a variety of unintended, harmful effects. For example, in the case of depth-of-
book data, the reduction in price that SIFMA appears to be demanding would, all else equal, be
expected to reduce the revenues eamed by NASDAQ and other exchanges that sell depth-of-
book data. In response to a loss in revenue, exchanges would be likely to (1) increase net
trading [ees; and/or (2) reduce investment in platform businesses, including the production and
dissem{nation of new and innovative market data products.

47.  Both outcomes can have substantial harmful effects on market participants.

Increases in exchanges’ net trading fees would harm market participants that currently trade on

56. A “direct access” fee allows a customer to directly access NASDAQ’s Level 2 data fees (i.e.,
instead of accessing the Level 2 data through a distributor). See Attachment 1.

57. | understand that customers that purchased and distributed both Level 2 and TotalView
products prior to the fee change in 2010, and thus were already paying distributor and
access fees for TotalView products, were not charged additional fees for distributing Level 2
depth-of-book information. As a result, many customers did not pay higher fees as a result
of the rule change. For example, | understand that the payments of the nine SIFMA
declarants did not increase as a result of the rule change. See Brief of the NASDAQ Stock
Market LLC in Response to SIFMA’s Opening Brief Regarding Satisfaction of Jurisdictional
Requirements, August 18, 2014, Exhibit A.



REDACTED VERSION
-24-

exchanges and affect the efficiency of financial markets. Furthermore, such increases in net

trading fees on “lit” exchanges would likely increase the share of trading that occurs over-the-

counter, and thus reduce liquidity on “lit” trading platforms, further fragment the trading flows,
and ultimately reduce the quality of available market data. In this regard, it is notable that some

SIFMA members compete with NASDAQ through their over-the-counter trading platforms (or

through their ownership interest in BATS). Where one competitor seeks regulatory intervention

to hinder a competitor’s ability to set price or distribute its products in a manner dictated by
competitive forces, the risk that regulatory intervention could adversely affect the marketplace
and harm consumers is particularly acute.

48. A mandated reduction in market data fees also would predictably reduce
investment and innovation in the financial platforms, including the preduction of improved
market data products. Such reduced investment could impair the efficiency of the trading
mechanism and reduce consumer welfare.

VIl. SIFMA’S CLAIM THAT “THE COST OF PRODUCING MARKET DATA” IS THE
PROPER GAUGE FOR DETERMINING WHETHER THE PRICE OF MARKET
INFORMATION IS SUBJECT TO SIGNIFICANT COMPETITIVE FORCES IS WRONG
AS A MATTER OF ECONOMICS AND PUBLIC POLICY
49.  SIFMA claims that “the costs incurred in collecting and distributing depth-of-book

data itself are relevant in assessing the reasonableness of the fees an exchange charges for the

data because ‘in a competitive market, the price of a product is supposed to approach its
marginal cost, i.e., the seller’s cost of producing one additional unit.”*® SIFMA'’s claim is wrong
as matter of economics and public policy. Despite SIFMA’s claims that the “marginal cost” of
producing data should be reviewed in this proceeding, SIFMA provides no guidance on how it

believes such information should be used to evaluate the degree of competition faced by

NASDAAQ for its depth-of-book products.

58. SIFMA Letter at 5 — 6 (citation omitted).
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50. In this market — as in many markets — a more appropriate methodology to
evaluate the presence or absence of competition and market power is through an assessment
of the structure of the market and the existence of competitive forces that constrain pricing (as |
have presented in the earlier sections of this report). Furthermore, | show that evaluating the
competitive constraints faced by NASDAQ on the basis of the marginal costs of data production,

or reported margins or rates of return on its data business, is not economically meaningful.

A. Marginal-Cost Pricing is Not Sustainable in Industries with High Fixed
Costs and Low Marginal Costs

51.  SIFMA’s citation is to the NetCoalition | decision, which cites Tejas Power Corp.
for the proposition that “[ijn a competitive market, where neither buyer nor seller has significant
market power, it is rational ... to infer that price is close to marginal cost, such that the seller
makes only a normal retumn on its investment.”® SIFMA’s position here is wrong because it
ignores that, over the long-haul, firms must earn at least a normal risk-adjusted return on their
investments in order to remain viable.

52.  In general, in markets in which firms have substantial fixed costs and low
marginal costs, which results in increasing returns to scale, competition cannot and does not
result in prices equal to marginal costs. Indeed, if firms were constrained to price at or close to
marginal costs in such markets, those firms would not be able to earn a normal return on their
investments. This, in turn, would result in firms being forced to exit the industry. Thus, SIFMA’s
notion that only prices equal to marginal cost are consistent with competition is wrong as a
matter of economics and public policy.

53.  Prices that are above marginal cost are common in industries with substantial
fixed costs and low marginal costs, such as content businesses, even if competition is fierce.
This is because, in content markets (including data), pricing at marginal cost simply would not

provide a sufficient retumn to permit suppliers to recover their costs of producing and supplying

59. NetCoalition 1, 615 F.3d at 537 (emphasis added).
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the content to the customer. For example, the price of a hardcover book is far in excess of the
marginal cost of printing and distributing the book content to an incremental customer. But it is
an obvious economic fallacy to conclude that pricing above marginal cost indicates that a
publisher of a copyrighted hardcover book is a “monopolist” in an economically meaningful
sense. Competition among publishers and book titles does not drive book prices to marginal
costs because a publisher needs to cover the “first copy” costs that are incurred whether the
book sells few copies or becomes a bestseller. Competition among publishers - like
competition among trading venues, “lit” or “dark” — constrains the overall rates of retumn.

54. SIFMA members likely understand this point since they do not invariably price
their own services at marginal cost. For example, SIFMA declarant Bloomberg, which produces
and disseminates content, prices its products (e.g., fees on Bloomberg terminals) in excess of
its marginal costs (i.e., the marginal cost of providing information to one more subscriber once
that information has been developed is close to zero). | understand that Bloomberg also
“passes through” the usage fees for NASDAQ depth-of-book data and charges its clients an
additional fee for receiving the data. In contrast, | understand that some SIFMA members (e.g.,
Charles Schwab, TD Ameritrade) purchase depth-of-book data from NASDAQ and provide that
information to their customers “for free.” That is, these SIFMA members price the information
product to their customers at “below” marginal cost and make up their losses on other products,
which they price “above” marginal cost. In general, such a practice is only economically feasible
if those same SIFMA members charge those (or other) customers more than marginal cost for
other services. SIFMA members unilaterally choose how to structure their fees — above or
below the relevant marginal cost — subject only to competitive considerations.

B. Product-Specific Measures of Profit or Margin are Not Economically
Meaningful in Industries with Joint Products and Joint Costs

55.  In markets with “joint products” with “joint costs,” it is not possible to meaningfully
calculate a “competitive” or “supra-competitive” rate of return or margin on an individual product.

This is because an allocation of the joint costs, which affects the rates of return across joint
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products, is to some extent arbitrary. Trading platforms such as exchanges provide a variety of
services and products, including trade execution services and market data. Because market
data is both an input to and a byproduct of executing trades on a particular platform, market
data and trade execution services are examples of “joint products” with “joint costs.”® To
illustrate: one could “allocate” all the costs of the platform to trading, to data production, or
anywhere in between. The resulting rates of return or profits on trading or data would depend
on the chosen allocation rule — not on the presence or absence of competition. Thus,
NASDAQ'’s reported margins on its market data business reflect an accounting allocation of
common costs between the trading and the market data businesses that were adopted for a
variety of internal business reasons. These accounting retums provide no indication about the
extent of competition in the market data business.®'

56.  The costs incurred by the platforms include directly “allocable costs” as well as
costs that are jointly incurred on behalf of subsets or all the relevant products and services.*
For accounting purposes, joint costs may be allocated across business lines for particular
business reasons (such as a need to have a particular business unit be responsible for

managing a particular cost center). However, from an economic standpoint, no one such

60. It is widely accepted that there is no meaningful way to allocate “common costs” across
different joint products. For this reason, “cost-based” regulation of the price of market data
would require inherently arbitrary cost allocations.

61. See Franklin M. Fisher and John J. McGowan, “On the Misuse of Accounting Rates of
Return to Infer Monopoly Profits,” American Economic Review, 1983.

62. A classic example of joint products with joint costs is “beef and hides.” A farmer who raises
cattle and sells beef and hides incurs joint costs — such as the cost of cattle feed — that
cannot be unambiguously allocated to either beef or hides. Thus, there is no economically
meaningful way to calculate the “margin” that a farmer eams on beef as compared to the
margin the farmer earns on hides. Competition among farmers will constrain the margin a
farmer earns on cattle, which reflects revenue from sales of both beef and hides and the
total costs of raising cattle. Beef and hides then contribute to the recovery of joint and
common costs in proportion to each product’s markup of the realized price over product-
specific marginal cost multiplied by the volume of sales. Note, however, that this is an ex
post calculation that can only be made once sales volumes and product prices are known.
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allocation methodology is preferred to another and all have problems for the overall efficiency of
a firm'’s operations, business decisions, and potential long-term viability.

57. Even if one product in a high-fixed cost industry could be regarded as simply a
by-product of another activity, that would not mean that its price should be forced to zero.
Instead, insofar as there is demand for that product at a positive price, the price for that product
should reflect that demand. A positive price will tend to reduce the burden of cost recovery on
the other product and reduce its price with beneficial effects on the volume of activity. Thus,
even if information could be “produced” at zero marginal cost, which it is not, economic
principles mandate that it nevertheless ought to be priced to the willing buyers at a price higher
than the associated marginal cost.5®

58.  The total return that a trading platform earns reflects the total revenues it
receives from all of the products it sells, including sales of the joint products, and the total costs
it incurs, including joint costs. Competition among trading platforms predictably constrains the
aggregate return each platform eamns from its sale of joint and other products, although different
platforms may choose different strategies of pricing and cost recovery.

59. As already discussed, competition among trading platforms is intense, and can
be expected to constrain the aggregate return each platform earns from its sale of joint
products. From the standpoint of overall efficiency and the economic health of the financial
market system(s), what matters is that the long-run, risk-corrected rates of return on operating
the platforms are constrained to competitive levels and that the efficient functioning of the

financial markets is not impeded by barriers to trading and information acquisition and

dissemination.?* SIFMA has not provided any evidence that NASDAQ eams a supra-

63. In certain circumstances (e.g., when a firm produces complementary products), deviations
from this prescription can be warranted.

64. For a discussion of efficiency in financial markets, see Larry Harris, Trading and Exchanges:
Market Microstructure for Practitioners, 2002.
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competitive return on its platform businesses (i.e., including trading services and market data) or

that entry into operation of trading venues, including dark pools, is protected by entry barriers.

C. SIFMA'’s Position Implies that Cost-Based Regulation Should be Used to
Regulate the Price of Depth-of-Book Data Products

60.  SIFMA has stated that “it has never been our position that the Exchange Act
requires strict, cost-of-service ratemaking.”® Nevertheless, SIFMA appears to be claiming that
competition does not sufficiently constrain the price of depth-of-book data.

61. Because SIFMA takes the position that depth-of-book pricing is not constrained
by competition, presumably SIFMA believes that such prices need to be constrained by some
form of regulation or regulatory oversight. Furthermore, SIFMA’s demand for cost information
suggests that it believes that appropriate prices must be tied in some way to costs. Although
SIFMA claims not to be advocating “strict, cost-of-service ratemaking,” its proposal provides no
guidance to a decision-maker regarding the mechanism for setting prices for depth-of-book
data. It is widely accepted that cost-based regulation can create significant inefficiencies and
distortions. At least in part for this reason, such regulation has been widely abandoned or
replaced with other forms of regulation in a variety of industries (e.g., telecommunications).

VIl. SUMMARY OF CONCLUSIONS

62. The prices of NASDAQ's depth-of-book products are constrained by two types of
significant competitive forces (1) competition from alternative depth-of-book products, as well as
the option to simply decline to purchase NASDAQ's depth-of-book products; and (2) competition
for order flow from other trading platforms, including the threat that customers will divert order
flow to other trading platforms.

63. I find no basis for any concern that the terms under which NASDAQ offers depth-
of-book products harm market participants. Depth-of-book data products are widely available.

The terms under which NASDAQ offers its depth-of-book products do not “unreasonably

65. SIFMA Letter at 6.
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discriminate” against retail investors or any other group of market participants. A regulatory
intervention in a market where competition is effective is likely to lead to a variety of unintended,
harmful effects.

64. In general, in markets whose participants have substantial fixed costs and low
marginal costs, competition cannot and does not result in prices equal to any measure of
marginal costs because such an outcome would result in a firm with those characteristics failing
to earn a normal retum on its investment. Furthermore, for a firm that produces “joint products”
and incurs “joint costs,” it is not possible to meaningfully calculate a rate of return on an
individual product because doing so requires an arbitrary allocation of the joint costs across the
array of joint products. Accordingly, for such a firm, it is improper and arbitrary to define a

competitive pricing level by comparing prices to marginal or incremental costs.

ﬂﬁm

Janusz A. Ordover
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Attachment 1
Description of NASDAQ Pricing of Depth-of-Book Products

1. The price of purchasing NASDAQ depth-of-book information depends on a
variety of factors. For example, the “usage fee” for Level 2 information differs for
“Professional/Corporate” and “Non-Professional” subscribers. In particular, the current usage
fee for Level 2 information is $50 per month per Professional/Corporate subscriber and $9 per
month per Non-Professional subscriber. The usage fee for OpenView information for Level 2
customers is $6 per month per Professional/Corporate subscriber (i.e., a subscriber that
purchases Level 2 and OpenView pays $56 = $50 + $6 per month per Professional/Corporate
subscriber) and $1 per month per Non-Professional subscriber.! NASDAQ also offers
“enterprise licenses” that allow a customer that meets specified criteria to choose between
paying a fixed monthly fee plus a reduced rate per subscriber,” or a fixed fee for an unlimited
number of subscribers. Both types of license can be used to reduce the cost of depth-of-book
data.

2, In addition, “direct access” customers (i.e., customers that receive a direct data
feed from NASDAQ) can choose to pay for “non-display” subscribers (e.g., computers that
receive depth-of-book information directly from NASDAQ). NASDAQ direct access customers
pay a “tiered’ monthly fee that depends on the number of subscribers (e.g., $3,300 per month
for 11 to 29 subscribers).

3. In addition to usage fees, NASDAQ also charges “distributor” fees for Level 2

and OpenView information. For example, a firm that purchases Level 2 information for

1. A customer can pay one usage fee for a subscriber taking Level 2 and OpenView data (i.e.,
$56 per month). | understand that a customer may instead pay two usage fees (i.e., $50 for
Level 2 and $6 for OpenView) for the same subscriber.

2. For example, a TotalView / OpenView enterprise license in 2015 for Professional/Corporate
subscribers was priced at $100,000 per month plus applicable Level 2 subscriber fees (i.e.,
a holder of an enterprise license paid the monthly Level 2 fee instead of the higher
TotalView / OpenView fee per subscriber).
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NASDAQ:-listed stocks pays a fee of $1,000 per month for internal distribution or $2,500 per
month for external distribution (e.g., distribution of Level 2 information to its clients). A direct
access customer also pays a monthly fee (e.g., $2,000 for NASDAQ-listed sfocks). See Table 1
for a reproduction of NASDAQ’s current price list for Level 2 products (with or without OpenView
information).

4, Customers can also choose options that allow them to distribute the NASDAQ

data feed widely through their own customized applications (Managed Data Solution; Enhanced

Display Solution).
Table 1
: NasdeqLevel2
Entitlement Name Security Coverage Monthly Fee
Uapce Fosa
Nasdaq Leval 2with Nasdaq lssues Prote: WCorp $50 par gudsod
Nasdaq OpenView Non-P i: $0 per b
NYSE and NYSE MKT is5u0s Prote ¢C $6 por X
NonProtessronal: $1 per subsenber
Erhanced Display Soluton Nasdaq ksies YCom $74 per
: Non-P i $14 per b
NYSE and NYSE MKT tssuos ProfassionaliCarporate: $6 por subscnbar
NonF $1per sub
Hasdag Depih NonDieplay Nasdaq NYSE and NYSE VKT 110 10 subscnbers = $300 per sub
(Déroct Acoess Only) issues 1110 29 subscnbers = $3.300
3010 49 subscnbers = §9.000
50 10 99 subscnbers = $15,000
100 0 249 subscnbers = $30,000
250 subscnbers or more = $75,000
9 Dopth Non-Drapi sy Biatte Nasdag, NYSE and NYSE MKT $5.000 per Trading Plattorm
185u6% (u to 8 mexsmum charge of $15.600}
Maraged Dato Sotutron Natdag, NYSE amvi NYSE MKT Pr VC $300 por subsenb
{intema Usé Only) Issues Non-Professional: $60 per subscnber
/ DepthOstrihutor Feos
Nasdag Depth Fee for NQDS Nasdaq lsswes Internal Distntution. $1,000 per firm

External Distnibugion $2,500 por frm
Qirect Access. $2,000 per irm

Nasdag Dopth Fee for OpenView NYSE 2nd NYSE MKT issues Irtemnal Destribubon $500 per irm
Extemal Distidation. §1,250 per b
Direct Access $1.000 por b
rhars Solution Nasdaq, NYSE ard NYSE MKT 110 399 Subsurivers = 84 600

ssues

400 to 999 Subscribersz §7.500
1,000 or more Subscnbers = $15,000

s applicabio EDS Lovel 2 6nd OpenView subscnber f0os
Source: hitp://mww.nasdaqtrader.com/Trader.aspx?id=DPUSData.
5. The pricing of NASDAQ's TotalView product has a similar structure — for
example, TotalView customers also pay usage fees that depend on Professional/Corporate vs.
Non-Corporate status and distributor fees that depend on internal vs. external distribution. |

understand that the specific NASDAQ rule change at issue in this proceeding is the introduction
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of distributor fees on NASDAQ's Level 2 product in 2010. That is, prior to that rule change,
NASDAQ charged only usage fees for its Level 2 product, while it charged usage and distributor

fees for its TotalView product.
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“The 2010 Horizontal Merger Guidelines: A Static Compass in a Dynamic World,” with Jay Ezrielev, Antitrust
Source, October 2010, available at www.antitrustsource.com.

“The Economics of Price Discrimination,” with Doug Fontaine and Greg Shaffer, in The Economics of the Internet, The
Vodafone Policy Paper Series, No. 11, April 11, 2010, 27-51.
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Inc. Commission, Brussels, Belgium (Oral Hearing testimony)
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Machines
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Inc., Sanyo Epson Imaging
Devices Corporation, NEC
Corporation, NEC LCD
Technologies, Ltd., NEC
Electronics America, Inc.,
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Enron Coal Services Ltd. And English Welsh and Scottish Railway Ltd.,
In the Competition Appeal Tribunal (London, U.K.), Case No.
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Volkswagen of America, John M. Dewey et al., v. Volkswagen Aktiengesellschaft, U.S. Dist. Court,

Inc. Dist. of New Jersey, Civ. Action No. 07-2249 (FSH) (deposition
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SoundExchange, Inc.

In re Digital Performance Right in Sound Recordings and Ephemeral
Recordings, Docket No. 2009-1, Copyright Royalty Board (Webcasting
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Exchange)

Volkswagen of America,
Inc.

In re Volkswagen and Audi Warranty Extension Litigation, U.S. District
Court, District of Massachusetts, MDL Docket No. 1:07-md-01790
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Laboratories, Inc., Teva
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King Drug Company of Florence, Inc., et al. v. Cephalon, Inc. et al., U.S.
District Court, E.D. of Pennsylvania, No. 06-CV-1791-MSG (deposition
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T-Mobile USA, Inc. v. IDT Domestic Telecom, Inc., Superior Court of the
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Communications, Inc.

In re Live Concert Antitrust Litigation, U.S. District Court, Central
District of California, Western Div., Case No.: 2:06-MDL-01745 SVW
(VBKXx) (deposition testimony) [D][C]

CEMEX, Inc., Lafarge North

America Inc., Holcim,
Vulcan Materials Company,
Lehigh Hanson, Inc.,
Votorantim Cimentos North
America, Titan American
LLC (Joint Defense Group)

In Re Florida Cement and Concrete Litigation, U.S. District Court, S.D.
of Fla., Miami Division, Master Docket No. 09-23493-Civ. (direct and
indirect cases) (deposition testimony) [D][C]

Sandisk Corp.

Sandisk Corp. v. Kingston Technology Co., Inc., et al., U.S. District
Court, Western Dist. of Wisconsin, Civ. Action No. 10-cv-243
(deposition and trial testimony) [P/D]

SoundExchange In Re Determination of Rates and Terms for Preexisting Subscription
Services and Satellite Digital Audio Services, Docket No. 2011-1 CRB
PSS/Satellite I, Copyright Royalty Board (deposition testimony on behalf
of the Sound Exchange)

Guardian, Pilkington, AGC | Jeld-Wen, Inc. v. AGC America, Inc. et al., U.S. District Court, Western

America Inc., and PPG Dist. of Pennsylvania, Civ. Action No. 11-658 (deposition testimony)

Industries, Inc. (Joint [DIIC]

Defense Group)

Apple Inc. Apple, Inc. v. Samsung Electronics Co. Ltd. and Samsung Electronics
Co., Ltd. v. Apple, Inc., U.S. District Court, N.D. of CA., San Jose Div.,
Civ. Action No., 11-CV-01846 (deposition and jury trial testimony) [P/D]

Avery Dennison Corp. Avery Dennison Corp. v. 3M Innovative Properties Co. and 3M Company,
U.S. Dist. Court for the District of Minnesota, Civ. Action 11-cv-0824
MJD/FLN (deposition testimony) [P]

Warner Chilcott Mylan Pharmaceuticals, Inc., et al. v. Warner Chilcott Public Limited
Company, et al., U.S. Dist. Court, Eastern District of Pennsylvania, Case
No. 12-3824 (deposition testimony) [D][C]

BNSF Railway Corp. In re: Rail Freight Fuel Surcharge Antitrust Litigation, U.S. Dist. Court,
Dist. of Columbia, 1:07-mc-00489-PLF —JMF (deposition testimony) [D]

American Express Co., Inc. | United States of America et al. v. American Express Co. Inc., U.S. Dist.
Court, ED.N.Y., 10-cv-04496 and In re: American Express Anti-Steering
Rules Antitrust Litigation, E.D.N.Y ., Master File No. 11-MD-2221
(deposition testimony) [D]

Apple, Inc. Apple, Inc. v. Samsung Electronics Co., et al, U.S. District Court, N.D. Cal (San

Jose Div.), Case No. 12-cv-00630 (LHK) (deposition testimony) [P]
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Foamex Innovations, Inc., Northern District of Ohio, Western Division, MDL 2196 (Direct)
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Flexible Foam Products,

Inc., Future Foam, Inc.,
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Incorporated, Mohawk
Industries, Inc., Woodbridge
Foam Corporation,
Woodbridge Foam
Fabricating, Inc., and
Woodbridge Sales &
Engineering, Inc.
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Flexible Foam Products,
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Industries, Inc., Woodbridge
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Woodbridge Foam
Fabricating, Inc., and
Woodbridge Sales &
Engineering, Inc.

In Re: Polyurethane Foam Antitrust Litigation, US District Court,
Northern District of Ohio, Western Division, MDL 2196 (Indirect)
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Sony Corp., Sony Optiarc Inc.,
Sony Optiarc America Inc.,
Sony NEC Optiarc Inc., Sony
Electronics Inc., Sony
Computer Entertainment
America Inc., Hitachi Ltd., LG
Electronics Inc., LG Electronics
USA Inc., Hitachi-LG Data
Storage Inc., Hitachi-LG Data
Storage Korea Inc., Koninklijke
Philips Electronics N.V., Lite-
On It Corp. of Taiwan, Philips
& Lite-On Digital Solutions
Corp., Philips & Lite-On
Digital Solutions USA Inc.,
Samsung Electronics Co. Ltd.,
Samsung Electronics America
Inc., Toshiba Samsung Storage
Technology Corp., Toshiba
Corp., Toshiba America
Information Systems Inc.,
Toshiba Samsung Storage
Technology Corp. Korea, Benq
Corp., Benq America Corp.,
TEAC America Inc., Quanta
Storage Inc., Quanta Storage
America Inc., Panasonic Corp.
of America Inc. (JOINT
DEFENSE GROUP)

In Re Optical Disk Drive Products Antitrust Litigation,

U.S.D.C. Northem District of California, San Francisco Division, MDL No.
3:10-MD-2143 VRW (deposition testimony) [D][C)

Enersys Delaware Inc.

EnerSys Delaware Inc. v. Altergy Systems, American Arbitration Association
(San Francisco, CA), No. 7 4-198-Y -0 1772-12-JMLE (testimony at the
Arbitration Tribunal)

Apple, Inc. Apple v. Samsung, Federal Court of Australia, N.S.W. Registry, March
2014 (trial testimony)[P]

UBS CDS Information Market, Case COMP/AT.39.745 (white paper,
testimony at a Hearing) D

American Media, Inc. Anderson News, L.L.C. and Lloyd Whitaker, as the Assignee under an
Assignment for the Benefit of Creditors for Anderson Services, L.L.C. vs.
American Media, INC ., Bauer Publishing Co., L.P., Curtis Circulation
Company, Distribution Services, Inc., Hachette Filipacchi Media U.S.,
Inc., Hearst Communications, Inc., Hudson News Distributors, LLC,
Canadian Services, Inc., Rodale, Inc., Time, Inc., and Time/Warner Retail
Sales & Marketing, Inc., United States District Court, Southern District of
New York, October 10, 2014 (Deposition Testimony) [D]

Guardian, Pilkington, AGC | Jeld-Wen, Inc. v. AGC America, Inc. et al., U.S. District Court, Western

America inc., and PPG Dist. of Pennsylvania, Civ. Action No. 11-658 (deposition testimony-

Industries, Inc. (Joint damages phase) [D][C]
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Corporation, DIRECTV,

LLC, The Madison Square

Garden Company, Yankees
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Packaging Corporation of Kleen Products LLC, et al. v. Packaging Corporation of America, et al.,

America, et al. U.S. District Court for the Northern Dist. Of Illinois, Eastern Division,
Case No. 1:10-cv-05711 [D][C]

Hitachi,LTD., et al. Dell Inc. and Dell Products L.P., v. Hitachi, LTD., et al., U.S. District
Court for the Northern Dist. Of California, San Francisco Division, Case
No. 3:13-cv-02171-SC and various other indirect purchaser plaintiffs and
optouts [D]
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Admin. Proc. File No. 3-15350
SECURITIES INDUSTRY AND FINANCIAL
MARKETS ASSOCIATION The Honorable Brenda P. Murray,
Chief Administrative Law Judge
for Review of Actions Taken by Self-Regulatory
Organizations

CORRECTION TO EXPERT REPORT OF JANUSZ A. ORDOVER
On January 26, 2015, the Nasdaq Stock Market Exchange LLC (“Nasdaq™) served upon
all parties the Expert Report of Janusz A. Ordover, dated January 16, 2015 (“Ordover Report™).
Nasdaq hereby provides a corrected Figure 1 (see Exhibit A) and encloses the backup expert file
to the corrected Figufe 1. The data used to compile' Figure 1 is publicly available at the
following  website:  http:/nasdaqtrader.com/trader.aspx?id=FullVolumeSummary. For
convenience, Nasdaq has also enclosed a document containing a screenshot of the data available

on the aforementioned website as of December 31, 2014 (see Exhibit B).
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EXHIBIT A



EXHIBIT A

Corrected Figure 1 of the Expert Report of Janusz A. Ordover

Share of Trading in Securities Listed on U.S.

National Securities Exchanges
U.S. Equities Market Share Distribution, 10 Day Moving Avg., as of December 31, 2014

OTHER 0.4%

Source: NASDAQ.
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= 10 Day Moving Average rep nts the ge of the dally volume for the past 10 trading days.
Note: Please refer to UTP Yengor Alert 2009-01Q for more information regarding about upcoming new UTP Participant Codes for BATS-Y, EDGA and EDGX.
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

~

In The Matter of the Application of

SECURITIES INDUSTRY AND FINANCIAL Admin. Proc. File No. 3-15350
. KETS ASSOCIATION

The Honorable Brenda P. Murray
For Review of Action Taken by-Certaiii Self- Chief Administrative Law Judge
Regiilatory Organizations

DECLARATION IN SUPPORT OF BRIEF OF
‘NASDAQ STOCK MARKET REGARDING
PROPOSED RULE CHANGE TO MODIFY RULE 7019

REDACTED VERSION




I, Jeannie Merritt, on behalf of and in my capacity as a Vice President of NASDAQ
OMX, do declare as-follows:

1. 1am.a VicePresident at NASDAQ OMX. I make this declaration, on behalf of and in
my capacity as a:Vice. President of NASDAQ OMX, based upon my best knowledge and belief,

2. NASDAQ OMX is a financial services corporation that owns The Nasdaq Stock
Market LL.C: (“Nasdaq”), which is a self-regulatory organization registered with the Securities
and Excharige Conitnission (the “Commission”) as a natlonal securities exchange. The.
Securities Exchange Act of 1934 requires self-regulatory. orgatiizations }tO' file changes to tlieir
rules with the Commission.

3. On September 7, 2010, Nasdaq filed with the Commission a proposed rule change to
modify Nasdaq Rule 7019 (the “Rule Change”), which governs market data distribution fees,
The Rule Change was aimed at harionizing the distributor and direct access fees for depth
products by including Level 2, also known as NQDS,; under the:cutrent Total View fee for NASDAQ-
listed secusities. The Rule. Change did not affect.user fees, but rather was aimed solely at the
harmonization of dist.r.ib,ﬁt_ox and direct access fees.

4. For exinple, piior to the Rule Change, distribuitors receiving the. data feed containing.
the NASDAQ Level 2 entitlement and OpenView entitlement paid distributor fees for non-
NASDAQ listed securities: (under the OpenView entitlement)'but did not pay distributor:fees for
NASDAQ-listed securities. By conttast, distributors receiving the NASDAQ-listed data.through
NASDAQ TotalView. did pay a fee. Through the Rule Change, Nasdag harmonized the fees
across these products.

5. Similarly, priof to the Rule Change, customers who only sccessed the Level 2
information through the Level 2 entitlement ‘directly from Nasdaq were not charged a direct

access fee, whereas customers who accessed TotalView and OpenView were charged a direct



access fee. The Rule Change harmonized these fees by applying a direct access fee to customers
subscribing only to the Level 2 entitlement. Customers, however, would only be charged one
direct access fee for NASDAQ-listed 's.e(.:urities and one direct access fée for non-NASDAQ
listed securities, parallelirig the existing Total View and OpenView direct access entitl’emems.

6. The Rule Change thus allowed Nasdaq'to harmonize:its distributor «iid ditect access
fees-and ensure consistency across depth products.

7. 1 am aware that the Securities Industry and Financial Markets Association (“SIFMA”)
miade a submission in this proceeding thiat attached declarations from the followinig nine SIFMA
members; Bank of America; Bloomberg L.P;; Citigroup Global Markets Inc.; Credit Suisse
Sécurities (USA) LLC; Goldman, Sachs & Co.; JP Morgan Chase & Co.; Liquidnet, Inc.;
Chatles'Schwab. & Co., Inc.; and Wells Fargo and Company.

8. The Nasdaq Finance Department: generated -a list of the distributor and direct access
fees by utilizing the namies of the nine SIFMA members as.a basis for thelist. Then I identified

‘the following billing components for inclusionin the list of fees::

By Component Name .. T T o . BlingConponer

Non NASDAQ-!W Depth Dueet Access
_N on.NAS ed Depth External Distributor
Non. NASDAG—W Depth Intemat Dslribuﬁor

NA‘SMG-WMD!&AW .

NASDAQ,WD&MRIEX&MMW

"NASDAGELted Depth Intemnal Distributor

“To the best of my ability, T reviewed the list provided by the Nasdaq Finance Department, arid 1
‘culled the distributor and direct access fees: from the list, and created & new list showing such
fees paid by eaoh of these SIFMA miembers before and after the Rule Change went into-effest.
Specifically, I have totaled the monthly fees paid by each-of these SIFMA members in June:2010
(before the Rule Change went into effect) and in June 2011 (afler the Ruile Change went into

effect).




9. To the best of my knowledge, the list shows that the monthly distributor and direct.
access fees paid by each of these nine SIFMA members in June 2011 (after the Rule Change
‘went into- efféct) were the same as or lower than the distributor and direct access fees paid by
.each particular member in June 2010 (before the Rule Change went into effect).

10. Jit 1ib éese weie the moithly distributor and direct access fees in excess of $6,750 per
month forany. of these SIEMA members unless a particular firm had multiple accounts or held
multiple agreemenis with Nasdaq. And, for any of these SIFMA members, in-no ¢ase did ‘the
mionthly distiibutor and direct access fees increase from June 2010 to June 2011,

11. ‘Specifically, the monthly distributor and direct access fees. shown in the Nasdaq
billing systein. and as provided by the Nasdaq Finance Departmerit paid.in June 2010. Qnd‘ Jurie
2011 by each.SIFMA member who:submitted a declaration were as follows:



12. These fees did not increase: for these customers' because. all nine: of the SIFMA
members submitting declarations were alteady subscribing to TotalView and. OpenView
products before implementation of the Rule Change. Accordingly, when Nasdaq harmionized the
fees yia the Rule Change at the level of the fees for the TotalView and OpenView:products, the

fees for thése nine SIFMA menibérs did not change.



I declare under penalty of perjury, on behalf of NASDAQ OMX, that the foregoing is, to

the best of my knowledge, true and correct.

Jeannie Merritt
Vice President
NASDAQ OMX

Executed on August 18, 2014
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NASDAQ OMX Group Inc. and IntercontinentalExchange Inc. Abandon Their Proposed ... Page 10of3

JUSTICE NEWS

Department of Justice
Office of Public Affairs

FOR IMMEDIATE RELEASE Monday, May 16, 2011

NASDAQ OMX Group Inc. and IntercontinentalExchange Inc. Abandon Their Proposed Acquisition
of NYSE Euronext After Justice Department Threatens Lawsuit

WASHINGTON — The NASDAQ OMX Group Inc. and IntercontinentalExchange Inc. abandoned their joint
bid to acquire NYSE Euronext after the Department of Justice informed the companies that it would file an
antitrust lawsuit to block the deal. The department said that the acquisition would have substantially
eliminated competition for corporate stock listing services, opening and closing stock auction services, off-
exchange stock trade reporting services and real-time proprietary equity data products.

On April 1, 2011, NASDAQ joined with the IntercontinentalExchange to submit an unsolicited bid to acquire
NYSE. At the time of its announcement, the proposed bid was worth approximately $11.3 billion. If
consummated, the deal would have given NASDAQ contro) over NYSE's stock listings business, stock
trading venues and market data licensing operations. NYSE'’s futures businesses, located primarily in
Europe, would have been sold to the IntercontinentalExchange.

“The companies’ decision to abandon their bid for NYSE Euronext eliminates the competitive concerns
developed during our investigation,” said Christine Vamey, Assistant Attorney General in charge of the
Department of Justice’s Antitrust Division. “The acquisition would have removed incentives for competitive
pricing, high quality of service, and innovation in the listing, trading and data services these exchange
operators provide to the investing public and to new and established companies that need access to U.S.
stock markets.”

NYSE and NASDAQ operate the major stock exchanges in the United States. NYSE owns the New York
Stock Exchange, the oldest exchange in the United States and referred to by many simply as the “Big
Board”; NYSE Arca, an all-electronic exchange; and NYSE Amex, which caters to small and mid-size
companies. NASDAQ operates The NASDAQ Stock Market, NASDAQ OMX BX (formerly the Boston Stock
Exchange) and NASDAQ OMX PSX (formerly the Philadelphia Stock Exchange). The market value of the
companies and funds listed on NASDAQ and NYSE U.S. exchanges is approximately $18 tnll:on, with more
than $14 trillion listed on NYSE exchanges and $4 trillion on NASDAQ.

The department’s investigation revealed that NYSE and NASDAQ are the only competitors in several
businesses vital to the success of U.S. equity markets. NYSE and NASDAQ compete aggressively for
listing customers as they are effectively the only companies providing corporate stock listing services in the

http://www justice.gov/opa/pr/nasdag-omx-group-inc-and-intercontinentalexchange-inc-ab... 3/27/2015
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United States. In order for a company to sell its stock to investors on a public exchange in the United
States, the company must first “list” or register its shares with an exchange. Once listed, the company’s
stock can be bought or sold on any stock exchange in the United States, off-exchange at certain broker-
dealers and on licensed alternative trading systems. Listing stock exchanges act as “gatekeepers” to public
equity markets, allowing only certain companies that meet rigorous standards to list and attract investment
capital from the public.

NYSE and NASDAQ are also the only two providers of stock auction services that are used every day at the
open and close of trading, as well as at certain other times of market imbalance, the department said. At
most times, the process of determining a price for a stock occurs in a robust market, with numerous buyers
and sellers actively negotiating prices. However, at certain times the market cannot determine a price in this
way. For example, a long line of orders builds up every night waiting to execute at the moment the market
opens. These orders are based on information revealed overnight, which is not reflected in the market price
at the close of the previous day. Similarly, at the end of each trading day, major market participants place
large orders to balance their portfolios, potentially creating large imbalances in order flows and distorting
prices, the department said. Both NYSE and NASDAQ have developed special auctions to handle these
unique order flows at the open and close of each trading day.

NYSE and NASDAQ provide trade reporting facilities for the reporting of stock trades occurring outside of a
stock exchange and are currently the only two entities that compete to collect this data. This reporting
business is vital for the proper dissemination of information about off-exchange trading, which today
accounts for roughly 30 percent of all stock trading in the United States, the department said.

NASDAQ and NYSE are the largest two competitors providing certain real-time proprietary equity data
products. These products reflect, for example, the prices and quotes on the several NASDAQ and NYSE
stock exchanges as well as information and data collected by the NASDAQ and NYSE trade reporting
facilities for trades occurring off the stock exchanges.

NYSE is a publicly traded Delaware corporation with its principal place of business located in New York,
N.Y. NYSE was created by the merger between NYSE Group Inc. (NYSE Group) and Euronext N.V. in
2007. In 2010, NYSE earned more than $3 billion in revenues from sales within the United States.

NASDAQ is a publicly traded Delaware corporation with its principal place of business also located in New
York, N.Y. In 2010, NASDAQ earned more than $2.5 billion in revenues from sales to customers located in
the United States.

IntercontinentalExchange is a publicly traded Delaware corporation with its principal place of business
located in Atlanta. IntercontinentalExchange operates exchanges, over-the-counter markets and clearing
houses to support derivates trading and settlement. In 2010, IntercontinentalExchange earned $609 million
in revenues within the United States.

http://www justice.gov/opa/pr/nasdag-omx-group-inc-and-intercontinentalexchange-inc-ab... 3/27/2015
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11-622Resolves Antitrust Concerns and Preserves Competition Between Stock ExchangesAntitrust Division
in the United States

Updated September 15, 2014
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Our next presenter is NASDAQ OMX NASDAQ OMX Group owns and operates 24 markets, three
clearing houses and five central securities depositories spanning six continents, making us the
world's largest exchange company.

With us today is Lee Shawel, NASDAQ's Chief Financial Officer and Executive Vice President
[indiscernible] (00:18).

Lee Shavel, Chief Financial Officer & EVP-Corporate Strategy

I'm delighted to host this conference with Morgan Stanley. Great to see the extraordinary diversity
of companies and sectors that we have here, and frankly, | think it’s pretty cool, various
technologies that our companies are introducing around the world, and if you sit through a couple of
these presentations, it's really amazing when companies are talking about manipulating matter at
the molecular level and using lasers for new applications. It's pretty inspiring, and we're delighted to
be the listing venue that sponsors those innovators.

So, my job here today, however, is to talk about the NASDAQ OMX, which has been an innovator
in its own way since the advent of electronic trading, and as we have continued to take advantage
of using technology to sene not only [audio gap] (01:15 — 01:27) traders, but also listed companies
and really capital markets participants around the globe.

What I'd like to start off with is to make certain that everyone understands what [indiscemible]
(01:42) the character of our business is, first of all, that we believe that we're unique amongst
exchanges in terms of the dominant contribution of recurring revenues to our business model,
where we hawe approximately 73% of our revenues that come from subscription and recurring
lewvels —revenues. And this provides, as I'll show in some of the following pages, really superior
resiliency of our revenue profitability and cash flow and superior vsibility to our model.

Secondly, we also have a very high lewel of profitability driven by an exceptionally intensive
profitability focus for the business that has always been here. | have a product profitability model
that was put in place before | amrived, where we can look at some product segments. | think we
have ower 150 various products that we evaluate profitability on. And we are constantly looking for
ways to improve the owerall margin lewels for individual products and businesses and it's managed

very rigorously.

Thirdly, we have a \ery attractive lewel of operating leverage, particularly in our transaction
businesses, where our incremental margins are easily 90% plus. And we utilize scalable technology

in as many of our businesses as possible to enhance that operating leverage.

And then finally, we havwe a relatively moderate level of capital intensity. We hawe, other than the
clearinghouse, a relatively low lewel of capital that we are required to maintain in the business
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V{hich enables us to generate substantial cash flow. As an example of that, we generated a 9%
yield on our prior-year free cash flow, which | think compares very faworably to our competitors.

Now, moving to the right, as we think about working off of this model, where do we believe growth
is likely to be generated? Firstly, and from a scale standpoint, we believe that our subscription
revenues hawe exhibited very steady growth. In the third quarter, we had organic growth of 6% in
those businesses. And we had organic growth in all three of those, in our Information Senices
business, in our Global Technology Senices business, as well as in our Listing business. So, we
really feel that we are in a very strong position in those businesses.

Moving onto the trading businesses, here what we are very excited about is the fact that two-thirds
of our trading revenues come from derivatives and fixed income categories, where we see strong
secular growth trends. Owerall, options trading has continued to grow in excess of the overall cash
equities’ trading level. And we believe that we are still in the very early innings of the growth of fixed
income as an electronic trading category.

And so that, combined with the substantial operating leverage in the business, gives us what we
believe is an extremely attractive growth opportunity in those businesses even before we take into
account the fact that in this current, very low volatility environment any improvement in volatility,
which we think will naturally occur as the Federal Reserve begins to taper their quantitative easing
program, will generate we believe potentially substantial increases in overall trading volumes.

And let me just talk briefly about our two recent acquisitions of Thomson Reuters. We believe that
Thomson Reuters will give us substantial cost synergies as we've described of approximately $35
million on an annual basis, as well as revenue opportunities where we now have the ability to
distribute a number of the products from NASDAQ OMX, the legacy’s business into the Thomson
Reuters’ customer base and some of the strong products from Thomson Reuters into the NASDAQ
company base. We now hawe over 10,000 customers and it provides an absolutely superb
distribution channel for us to continue to sene, not only for public companies but also for private
companies.

And with eSpeed, this transaction enables us to leverage rising interest rates and particularly, a
quantitative easing exit to increase the owrall revenues and wvolume from on-the-run U.S. Treasury
trading, but more importantly, allows us, even absent any phase-out of quantitative easing, an
ability to increase revenues by increasing our market share through technology improvements, as
well as a rollout of additional on-the-run and off-the-run type of products in the Treasury market.

And then finally, we have continued to generate very good growth, as well as retums on capital
from our intemal investment opportunities, and we’ll talk about one in particular very relevant here
in London because it's the base of where we have initiated our NLX futures exchange that is
successfully competing with both Liffe and Eurex, and has shown a steady improvement in its
market share of all European interest rate derivatives.

Now, before | get into the business, one question that we often get is, | think because of the
breadth and diversity of our businesses, we're often asked to articulate our strategy. And simply
put, our strategy is to leverage the technology and the relationships resources that we have to build
profitable businesses and to deliver attractive retums to our shareholders. Now, let me go into a

little bit more detail.

We really have two extraordinary assets. We hawe great customer relationships from our leading
marketplaces and from our corporate issuer clients and we have very scalable and high-quality
technology. And so, as we hawe started — when we started out, we, and in the interest of efficiency,
locked for ways that we could leverage those by finding technology products that we could sell in
addition to what we were already selling to our existing customers and looking for ways to find new
customers for some of our existing technology.
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And so, what you'll see on this slide is that our core business opportunities, and our core business
tends to generate a substantial amount of capital that really is the source of our cash flow, in that
core business we have very strong number one or number two market share in 97% of our revenue
base. And we will continue to look to expand our Information Senices, extend the Corporate
Solqgons products that we offer, as well as increase the Access Senices businesses that we
provide.

And then outside of the core businesses, attached tothat, as part of the business, is our intemal
investment where we have imposed a very strict return-on-invested-capital discipline that has
enabled the businesses to come to us with opportunities to leverage our existing technology and
allow us to put that capital that we're generating into the business. And we've been able to dewelop
new exchange formats such as BX Options. We've been able to find new customer base as we
have with insider sales where we hawe initiated a telemarketing-based sales force to sell many of
our corporate solutions to smaller and private companies. We've also dewveloped information
businesses like our index weightings and components business, and NLX, which we've talked
about.

And this is where we've been able to bring those ideas and generate growth for the business
owerall. And I'm very proud to say that when we've looked over the past three years at all of the
investments that we've made in the sector, we've generated — including both the unsuccessful and
the successful investments, we've generated over a 25% retum on invested capital from this
activity, which certainly we think compares well to our cost of capital and other opportunities.

And then finally, as we've talked about, with both the Thomson Reuters acquisition and eSpeed, we
do look opportunistically at acquisitions, but we havwe a very strict criteria for — three criteria for
those acquisitions. They hawe to leverage our capabilities in some fashion. We hawe to be able to
improve their business in some fashion primarily through cost reductions. They have to be accretive
within one year, and they have to generate an attractive retum on invested capital. And we think we
have a very strong track record. And we'll talk about our two most recent acquisitions and how they
are performing so far.

Our longer-term objective from this strategy is to become an increasingly deeply embedded
technology provider to the global capital markets and the securities industry, which we think is a
very attractive place to be. We certainly think that capital markets are going to continue to exist for
many years to come and will increasingly be technology-driven. So, hopefully, that gives you some
insight on our strategy.

Now, in terms of our diversified mix of revenues, this is probably the best illustration that shows in
the circle outlined by the blue line around it, this represents the over 70% of our recurring revenues.
Most of our peers receive most of their revenues through variable transaction-based revenues.
Now, we love the 70% recurring revenues in our Information Senices, Technology Solutions,
Listings and the Access and Broker Senices portion of Market Senices, delivers very steady
predictable growth. It has only modest cyclicality. There is an element of cyclicality to varying
degrees within these businesses, but it also gives us very high revenue \sibility.

Now, the transaction side of our business we believe complements this stability because it has the
highest incremental margins, whether it’s the secular growth in derivatives, which we talked about
in options as well as in our European derivatives business, or the special opportunity we hawe to
grow within eSpeed or the 30% transaction revenues. This brings really a very positive opportunity
to both margins and the bottom line.

And we believe that not only the long-term prospects for growth in this business as the capital
markets both continue to recover and continue to expand as the global economy grows, but we
also think there is a particular upside from this very low wolatility environment driven by the very
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aqcorr}rpodative monetary policy that we've experienced for the past several years coming out of
this crisis that we do believe we will be retuming to a more normalized wolatility environment that
will drive overall higher trading wolumes.

So, that is thg background. 'm going to move through the four basic segments, and this is a recent
re-segmentation that we undertook earlier this year to provide greater clarity on each of our

businesses. So, the first segment is our Information Senices business, and this consists of both
our Market Data and our Index business.

And we describe the Market Data business as the sensory apparatus for the modem trader. 70% of
this revenue is proprietary Market Data, is derived from our leading U.S. and European
marketplaces and our benchmark indices and is offered in a wide range of products, addressing
various types of customer needs. A shrinking minority is related to NASDAQ's share of shared
industry data plans like Level 1 quotes and OPRA options pricing data. And there are great
opportunities for us to innovate. We hawe distinct and crucial data about NASDAQ marketplaces
that is not interchangeable with other exchanges’ market data. And thus, we have relatively strong
pricing power.

Now, in the index and licensing and senvcing revenues, this comes mainly from licensing our
popular indices to exchange-traded funds and other exchange-traded products as well as derivative
contracts. And we license, for instance, the NASDAQ 100, many of whom — the component
companies are at this conference today and tomormrow, as well as the NASDAQ Composite.

Now, alarge portion of the revenues come from the very popular QQQ ETF, however, a rising
portion comes from other exchange-traded products, which license the other indices, like our recent
acquisition of Mergent, which provides a Dividend Achievers Index that we've been able to
successfully distribute more broadly. This business has very good top-line characteristics in both
growth dimensions and retumn dimensions and certainly in margins as you can see, and we believe
that we will continue to have great opportunities to innovate and create new index products and this
is also an area where we hawe particularly strong pricing power.

Now, we provide supplementally some of the operating and driver data for these businesses. On
the left, you can see the growth and the components of our proprietary data, where we hawe the
strongest pricing power. And you can see on the lower left, where we have purposely been
reducing our exposure to the shared tape plan revenues through the introduction of our NASDAQ
Basic product, which enables us to achieve superior economics and deliver a product that has a
wery clear value to our broker/dealer clients. And on the right, we track of the overall number of
exchange-traded products that license our indices and in the bottom, assets under management,
and we expect continued growth from each of these.

Moving onto our second business, the one that we're probably most known for is our Market
Senices business. It's worth pointing out, this accounts for 42% of our revenues. It's not the largest
sector and it consists of both transaction revenue associated with the marketplaces, as well as
recuming revenues from broker and access senices that provide connectivity to our markets. 20%
of this revenue comes from derivatives and fixed income. In the U.S., that's mostly equity options.
And in Europe, we offer a wide range of derivatives, focusing on the needs of our Nordic markets,
as well as offering fixed income as a result of our recent acquisition of the eSpeed Treasury
platform.

Now, we believe that secular growth will continue to drive growth in the derivatives and the fixed
income franchise. In the U.S. options, due to the increasing adoption of equity options by equity
traders and investors, it's been a very consistent and reliable trend that we expect to continue. And
in Europe, we expect increased adoption, as well as new product opportunities, particularlly through
OTC clearing when clearing becomes mandatory in Europe in the next few years. And ['ll talk in
more detail about the eSpeed opportunity in a moment.
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Now, minority of the transaction revenue comes from relatively mature cash equity trading. It's
_about 10% of our company-wide revenues on a global basis, and we'll certainly benefit from
improved cyclical tailwinds like more wolatile markets or more assets flowing into equity investments
or if regulatory initiatives to bring more off-exchange trading back on to our [indiscemible] (17:18)
markets are successful. .

And then finally, the broker and access senices component, this is more traditional connectivity to
our electronic markets, as well as data center co-location senices. Both of these main sources of
revenue hawe seen headwinds recently on the back of years of industry wlume declines, but it has
so far in 2013 been a reasonably stable business.

And we provide some additional operating metric. One that | would point out is, in the upper-left
hand graph you can see the relationship between trading wlumes and wlatility as reflected in the
upper-left hand with the awerage of VIX trend here over the past five years clearly having an impact
on both U.S. cash equity trading and options trading, but we believe that this trend is likely to have
run its course, particularly in the face of any quantitative easing, tapering here.

Moving to the third business — 'm sormy. | wanted to actually touch on one other element. Some
encouraging things in terms of trading and in particular in equity trading sentiment, the first is that
after virtually no positive and mostly negative outflows out of equity mutual funds, as you can see in
the upper right, that we have seen - in the early part of 2013, as indicated by the blue lines abowe
the line at the tail end, we've begun to actually see positive inflows into equity mutual funds. And
more recently, particularly upon Chairman Bemanke's comments regarding tapering, rather
dramatic outflows out of the fixed income side, which we certainly think in an improving economic
environment particularly with rising rates, will naturally migrate towards the equity markets. And we
think these are encouraging inflection points, but they both could become much more dramatic in
the coming period as quantitative easing ends, rates rise, and investors begin to experience real
losses in their fixed income portfolios.

And then secondly, on the bottom, as you can see, we are seeing building IPO activity. 2013 has
been the best year since 2007, and we certainly think this is a great signal for enthusiasm in stocks,
as well as owerall risk appetite among investors.

Now, little bit more detail on the eSpeed acquisition, which we closed mid-year. Our rationale for
eSpeed was very straightforward. There were two alpha opportunities and one beta opportunity.
The first alpha opportunity was to take the existing technology at eSpeed and improwe it in order to
enable it to increase its market share. There are two primary providers of electronic on-the-run
Treasury trading, BrokerTec, which controls approximately 60% of the market and eSpeed, which
has been approximately 34%, 35%. We have begun to implement those technology changes.
We're at the early stages, but we've already begun to add clients to the platform. And in fact, we've
added four since we made the acquisition and we're expecting another four by the end of this year.
And this is before we hawe fully migrated the data center to our Carteret data center which we
believe will substantially improve the performance and decrease the latency of the platform that

currently exists.

The second alpha opportunity is even more straightforward. And currently, the platform only trades
on-the-run Treasuries. And we hawe the ability to expand that product set into T-bills, TIPS, and
potentially repos. And we will expect to begin to roll out those products in the first quarter of 2014.
Now, you may ask, well, why didn’t the prior owner do this? And the answer is very simple is that
they had a conflict. They ran a wice brokerage business for these products and did not want to
cannibalize their existing business. We do not face that obstacle. And so, it's something that we
can readily obtain. The technology already exists within the platform for us to do that. So, we're
expecting that will be a meaningful growth opportunity for us from this platform.
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And then, finally, the beta opportunity. And the beta opportunity is probably best described on the
next page and on the graph on the lower right. So, what the graph on the lower right demonstrates
or exhibits is, overall average daily volume in U.S. on-the-run Treasuries as a percentage of total
Treasuries outstanding, and you can see fairly consistently, over the 2001 to 2008 timeframe, that
this level of trading was approximately 10% to 11% of total outstanding volume. And then in 2008, it
dropped pretty significantly, nearly half to the 4% to 6% range.

Now, the explanation of this is very straightforward. This is quantitative easing in action, and it
reflects the Federal Resere stepping in and buying $80 billion a month of Treasury issuance and
keeping it and holding on to it, keeping it out of the hands of traders. So, if you anticipate that
quantitative easing ultimately will be phased out, we believe that that trading volume will now flow
naturally into the hands of the primary dealers, and we'll see that owerall trading activity go up. So,
that's the beta opportunity. We can't predict when it will occur, but we're pretty confident that it will
occur eventually. So, that really represents the eSpeed update.

Why don’t I move now to our Technology Solutions business. This business consists of two sub-
components. One is our Market Technology business and then our Corporate Solutions sub-
segment. This is a $500 million annual run-rate revenue business. And we expect that one of the
primary eamings opportunities is the margin improvement initiative that will lead to significant profit
improvement. Now, we're targeting over 20% retums over the next couple of years, and that will be
driven primarily by efficiencies that we will be able to extract from the Thomson Reuters acquisition,
as well as the maturation of a number of our other products outside of Thomson Reuters that
should contribute meaningfully to profitability as well, as well as through the ability to cross-sell a
number of our more profitable and high-margin Corporate Solutions business to this much broader
customer base that has come about as a result of the Thomson Reuters acquisition.

Now, to touch on the Market Technology business, we sell our trading systems and other
technology to other marketplaces and exchanges around the globe. We are the dominant industry
leader in this space with over 70 other exchanges and other marketplaces running on our systems.
We've grown our business by winning new business assignments. Most recently, for instance, we
were selected by Borsa Istanbul for a multi-product exchange implementation for them, as well as
Boerse Stuttgart who was expanding their derivatives business and chose our technology. We also
grow this business by expanding the product set in our existing business by working off of, for
instance, someone that we're providing cash equities to and expanding that into derivatives or into
fixed income.

And in Corporate Solutions, as you know, we help the investor relations and communications
departments within our listed companies to understand who owns and trades their stock. We help
them with their research on other potential investors and host their IR websites. We also assist in
their communication with Media & Investors, Directors Desk and other board products. With
Thomson Reuters, we intend to become an even stronger industry leader and we have an
integration plan that includes $35 million in cost synergies that will drive this margin to the 20%-plus
level. I'll skip over the metrics page, but here you'll see the success we've had in the growth of a
number of our products and the composition of our revenues, as well as the technology backlog
that we hawe, or the backlog we have in our Market Technology business.

And P'll touch on the update on the Thomson Reuters deal. The logic of the acquisition, as |
mentioned, was to combine the number one industry leader of Thomson Reuters with our number
three player position in our legacy business toimprove the combined product setand create an
even stronger industry leader while taking out significant cost savings. The deal closed in May was
immediately accretive to eamings and is well ahead of the one-year timetable that we had set for
eamings accretion.

Now, even though we hawe the eamings accretion, our primary goal is to create a good retum on
capital on the acquisition. Operationally, the planned multi-year integration is off to a fast start. Our
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product, sales, and senice teams have been integrated. Product development work has been done
to separate the product sets to communicate together has been done and the vendor consolidation
is under way. We should start to see cost synergies delivered in a meaningful way in 2014 with the
majority of the planned $35 million delivered in 2015.

And then, finally, our Listings business which tends not to receive a lot of attention but [ph)] with
(27:10) actually a number of very positive things to note. We have seen in 2013 an uptick in the
owerall number of listings, and we have also had a particularly strong showing in terms of IPO wins.
As you can see on the bottom right, our year-to-date win rate is 57% on IPOs, which is ahead of the
last three levels. You can also see that in terms of the number of U.S. IPOs at 156 were already
higher than where we were for 2011 and 2012 and well on pace to surpass that level. So, we
continue to see strong signs of recowery in the Listings business.

1 talked about our GIFT initiatives, which outlines what we've invested in the past and the retums
we've generated. What's probably most interesting is the success that we've had so far with our
NLX investment. This is a London-based future exchange which offers futures tied to the most
popular UK and EU rate benchmarks from the short to the long end of the yield cune.

And NLX brings a unique walue proposition to the market. It first provides a full yield cune in a one-
stop trading platform where previously traders had to use Deutsche Bérse for the long end of the
cune and Liffe now owned by ICE and NYSE previously for the short end. This is allowing a
significant margin savings by bringing the benefits of portfolio margining to the entire euro yield
cune, as well as introducing competition to an oligopolistic derivatives trading and clearing
landscape.

We are very encouraged by the transaction that we've experienced, and as you can see in the
graph on the right which shows our market share as a percentage of total European derivatives
trading, we've seen the steadily building activity in much of the fall, and November has seen
dramatic momentum, the market share in the high single-digits last week in terms of all euro rates
futures markets and within the complex, products like Euribor and Sterling have hit much higher
market share highs of 18% and 29% on single days. We're very excited to see how NLX performs
in the remainder of 2013 as we measure whether or not it has the kind of growth trajectory that
would make our targets for the program something around the 10% market share by yearend 2014
realistic.

Now, finally, just to wrap up, | just want to tie all of this together. We've talked about each of the
different businesses and the diversity of those and the growth opportunities. What you see on this
page, is on a quarterly basis, for the past eight quarters, remarkable stability in our revenues,
stability in our operating expense, EBITDA and operating income and a very consistent EPS lewel.
Now, we hawe delivered this despite a very challenging 2012 from a wlume standpoint, where
wlumes were down between 10% and 20% depending upon the market that you look at. And it
really speaks to, | think, one of the greatest misperceptions of NASDAQ is that we are primarily
exposed to trading volatility and volume wolatility in driving our revenue base. We hawe just
incredible stability because of the diversification that we have within the business.

And you can see that on this page, the lewel of cash flow that we've generated, we have generated
in total over the past four years plus 2013 year-to-date, $2.3 billion. We have dedicated $1.2 billion
of that to share repurchases and also made acquisitions on a net base of about $1.4 billion, so a
balanced allocation of capital between both share repurchases and acquisitions.

And so with that, | think we've covered the business model, the strengths that we hawe, as well as
the primary drivers of growth within the business, which we're very excited about. And I'd be
delighted to take questions at this point.
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QUESTION AND ANSWER SECTION
<A - Lee Shavel - The NASDAQ OMX Group, Inc.>: Yes, sir.

<Q>: [inaugiible] (31:21 - 31:23) level of share buybacks this year versus history, say, more about
your appetite for purchasing stock here or about the acquisition environment?

<A - Lee Shavel - The NASDAQ OMX Group, Inc.>: So, it's a fair question. And the lower level

of share repurchases in 2013 was driven solely by the fact that when we made our acquisitions of
Thomson Reuters and eSpeed, that we took on some debt. We increased our leverage to a debt-
to-EBITDA ratio of approximately 3 times, and we committed to the rating agencies, that until we
brought that leverage back down to our normalized range of 2.5 times, we would dedicate all of our
cash flow to bringing that leverage down. And that was instrumental in their decision to maintain our
ratings at both rating agencies.

So, at the point at which we are back to that normalized leverage ratio, then we will go through our
standard evaluation of looking at the use of cash and capital for those share repurchases, and we
evaluate what we think the potential retumn on invested capital is for those activities at that point,
and weigh it relative to both intemal investments within our business as well as externally what
opportunities may or may not exist at that point.

Lee Shavel, Chief Financial Officer & EVP-Corporate Strategy

Okay. If there are no other questions, thank you very much for your time and attention today.
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Rounding out the exchange coverage here. So, we have CFO, Lee Shawel here from NASDAQ,
also Ed Ditmire, IR. It's an interesting time for NASDAQ both from a broader market structure
standpoint and from a company specific standpoint. So, we look forward to Lee’s comments not
only about kind of the issues in the broader market today, but more about the opportunities for
NASDAQ as it ewlves from more of a legacy cash equity business to more of a kind of non-
transaction oriented business senices company.

So, with that, I'll tum it over to Lee.

Lee Shavel, Chief Financial Officer & EVP-Corporate Strategy

So, thank you, Ken, and for your introduction and thank you all for joining us today. I'm delighted to
be here as | talk about NASDAQ OMXs unique and ewolving business as well as update you on a

number of initiatives and topics, which | think are very relevant to our story. I'll take a moment here

to show all the customary disclaimers regarding Reg FD, forward-looking statements, et cetera and
this information is also awailable at our IR website ir.nasdagomx.com.

So, NASDAQ OMX features, in our view, a very high quality financial model with a number of
attractive growth opportunities over the near term. On the left side, we detail the characteristics of
our business model. First NASDAQ, we beliewe is unique amongst exchanges with a dominant
contribution from recurring revenues at 70% plus, something that gives investors superior resiliency
and visibility and insulates them from wolatile trading revenues. High profitability, the product of
unusually intensive focus on product level margins as well as scalable technology. Operating
leverage varies by business, but is extremely high in our transaction businesses where
improvement in the business environment would bring material margin upside.

And finally, capital intensity is moderate, which when combined with our solid profitability yields to
considerable cash fiow generation, we currently trade at about a 10% yield on our prior year free
cash flow. On the right side, specific growth opportunities that we anticipate in the near term, firstly,
our recurring subscription revenues hawe exhibited steady growth, which we expect will continue.
Secondly, our trading wlumes, which havwe been stabilizing would still be best described as [ph] cyc
(2:30) depressed and we'll benefit materially in both revenues and in particular margins with any

meaningful recovery.

Our acquisition of the investor relations, public relations and multimedia businesses of Thomson
Reuters gives us both an opportunity to harvest $35 million in planned cost synergies, but also to
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capitalize on a stronger number one market position when combined with our legacy business to
grow revenues. And our acquisition of eSpeed gives us both leverage to rising rates and a
quantitative easing exit, but also an opportunity to expand its products set beyond the current on
the run treasury trading and either or both would meaningfully grow the business.

And finally, NASDAQ has its highest ever level of new initiatives investment or what we refer to as
our GIFT investments in 2013 as we look to build on the success of this new product incubator with
projects like NLX, our London futures exchange. | want to spend a moment articulating our strategy
so that ewveryone is clear on this point. Wehawe a fundamental strategy of leveraging our
technology and relationship resources to build profitable businesses and deliver attractive retums
for our shareholders.

Another way of thinking about this is that we have two phenomenal assets. One is great customer
relationships which arise from our leading marketplaces and our thousands of corporate issuer
clients. And secondly, our scalable technology and leweraging these fully allows us to sene the
investment community in many ways. Our objective is to become a deeply embedded growing and
highly-profitable senice provider to the global securities market. Tactically, what this translates into
is that that most of this comes through the organic growth in the evolution of our core businesses,
some of it comes through more distinct organic initiatives, in particular, through our GIFT program,
and lastly we consider M&A opportunistically.

Our business mix, pro forma for the eSpeed and Thomson Reuters acquisitions that closed in the
second quarter is very unique among exchanges and that we're particular diversified and hawe an
unusually high mix of recumring subscription type revenues versus peers that all received most of
their revenues through variable transaction sources. We love the 70% recuming revenues in our
information senvices, technology solutions, listings, and the access and broker senices portion of
market senices, because it delivers steady, predictable growth with only modest cyclicality and the
high revenue \isibility gives us advantages, when it comes to planning our business and capital
structure.

On the other hand, the transaction side of our business brings the highest incremental margins, and
whether it's a possible cyclical rebound in relatively mature markets like U.S. equities, secular
growth in derivatives or the special opportunity we have to grow with eSpeed, the 30% transaction
revenues brings a lot of positive optionality.

Now, I'm going to spend some time detailing our four business segments. Of our four major
segments, Information Senvces is the largest operating profit contributor to the company at 41%,
consisting of market data and our index sub segments. Market data, which | think of as the sensory
apparatus for the modem trader is made up mostly of proprietary market data derived from our
leading U.S. and European market places and our benchmark indices, which are then offered in a
wide range of products addressing various types of customers. A shrinking minority contribution is
made up of NASDAQ share of shared industry data plans like Level 1 quotes or OPRA options
pricing data.

Market data gives us great opportunities to innovate and dewelop new products and because the
data is unique to NASDAQ in our markets, it's highly differentiated from competitor offerings and we
enjoy relatively strong pricing power. Our index licensing and senvcing revenues derived mainly
from licensing our popular indices including the NASDAQ-100 and NASDAQ Composite to
exchange traded funds, exchange traded products and derivative contracts, which are based on
our indices.

A large portion of the revenues comes from the very popular QQQ ETF but a rising and very
significant portion comes from exchange traded products, which license other indices such as the
Dividend Achiewers Index, which serves income equity investors. And in terms of growth, we expect
both sub-segments to continue to be strong contributors.
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In passing, you'll note the strength of our proprietary data revenues and the strong growth story in

the number of exchange traded products licensed to our proprietary indices as well as the growing
assets under management in those products.

Moving to market senices, this business consists of transaction revenue associated with our
popular U.S. and European derivatives and cash equity exchanges as well as our recently acquired
eSpeed fixed income trading platform. It also includes recurring revenues from broker and access
senices, which helps market participants connect to our marketplaces.

As you can see, NASDAQ OMX gets only a minority of its transaction revenue from relatively
mature cash equity trading, which in 2012 pro forma for the Thomson and eSpeed acquisitions only
made up 10% of our companywide revenues and we get 15% from our derivatives business.
eSpeed, based on 2012 pro forma numbers would've delivered 4% of our total revenues.

Our derivatives business in the U.S. is mostly equity options where we've been a market share
leader in multiply listed classes and in Europe we offer a wide variety of equity-linked fixed income
and commodity derivatives largely focused on the needs of the Nordic markets. We see solid
secular growth opportunities on both sides of our derivatives franchise in the U.S. options due to
the increasing adoption of options by equity traders and investors. And in Europe where our unique
Nordic products also have opportunities, in terms of increased adoption as well as new product
opportunities such as ower-the-counter clearing of Nordic-focused products when clearing of these
instruments becomes mandatory in Europe in the next few years.

Our cash equities marketplaces are more mature, but both would benefit from improved cyclical
tailwinds through either more wlatile markets or in the U.S. if initiatives to bring more off-exchange
trading back onto the LIT markets are successful. Broker and access senices encompasses more
traditional connectivity to our electronic markets, the sales of ports to brokers as well as data center
co-location senices, which largely serve algorithmic traders and liquidity providers or market
makers. Both of these main sources of revenues have seen headwinds lately on the back of years
of industry volume declines, but we're cauticusly optimistic that these headwinds are stabilizing,
along with market volumes.

On this page, I'd just like to highlight the headwind that falling volatility has had to transaction
wlumes and note that this trend seems to hawe largely run its course. And certainly with the events
surrounding the anticipation of the Federal Reserwe’s tapering, we have begun to see spikes in
wlatility and that have clearly translated into increases in market wlumes, which will certainly
benefit, not only our U.S. cash equities markets, but of course, also our eSpeed wlumes, which
respond very directly to anticipated changes in Fed policy.

So moving to slide 10, our technology solutions segment, which consists of market technology and
corporate solutions make up 26% of our revenues on a 2012 pro forma basis. And while its margins
have been below our company average in the high single digits level, our margin improvement
initiative should lead to outsized profit improvement over the next couple of years, we're targeting
20% plus for this business.

The market technology segment is where we sell our trading systems, and other technology to
other marketplaces and exchanges around the world. We are a dominant industry leader in this
space with ower 60 exchanges and other marketplaces running our systems. We grow our business
primarily by winning new business assignments, whether that is a new exchange deciding to adopt
our systems or an existing customer adding new products or other functionality and deepening the
relationship.

We recently won a significant bit of new business from the Istanbul exchange, a regional leader,
which we’re forming a strategic partnership with. In addition to the systems we sell to exchanges,
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we also sene brokers and regulators in this segment through the SMARTS product, which provides
analytics to help ensure trading meets regulatory requirements.

Corporate solutions is a business where we sere our issuers, in particular, with technology and
senices that help them in investor relations, media and public relations functions that are critical to
publicly traded companies. We help investor relations departments understand who owns and
trades their stock, help them with their research on potential investors, host their investor relations
websites and assist in their communications with media and investors.

We also have products that assist the boards of these companies like Directors Desk, which allow
board members to access confidential information’s on iPads and other digital devices in a secured
fomat. And we're very pleased to have recently acquired the investor relations, public relations and
multimedia businesses of Thomson Reuters, a leader in the space. And over the next few years,
we intend to become an even stronger industry leader, while also executing on an integration plan
that will generate $35 million in cost savings.

Here | would like to highlight, in particular, the strong growth of some of our most important
corporate solution products, the investor relations desktop systems, Directors Desk users and
press release publications, which are all seeing very strong organic growth year-over-year for the
past two quarters as you can see in the bottom right. And | think this reflects clearly an improving
environment among our corporate clients to purchase more tools and senices from us, | think
reflecting a more optimistic outlcok within their own businesses.

So, moving to slide 12, and finally on listing senices. Obviously, we are one of two players in the
United States listing markets and we're the leader in the Nordics with altogether over 3,300 listings.
The revenues in this business consist of annual listing fees and fees for new listings, and for when
companies issue additional shares such as in an acquisition or as part of an employee stock
compensation program.

We recently enjoyed an uptick in both revenues and the total number of listings as 2013 has had a
strong showing thus far with dramatic improvement on both the number of new issues and a
decline in de-listings which are usually a function of companies being acquired.

And I'd just like to highlight on this page as you can see, the uptick in the number of new listings
that we've seen, which has helped us reverse a half decade decline in the number of listings and
the relative stability in the win rate on IPOs that qualify for listing on both the NASDAQ and our
major peers offerings. And we certainly think that this is also a reflection of continued flows of
capital into equity mutual funds, which clearly benefits the new issue market and | think it
contributes in a meaningful way to some of the strength that we've seen in the new issue
marketplace.

On this slide we detail our GIFT initiatives program, which is a very specific way that NASDAQ
invests in organic initiatives, taking inspiration from a venture capital fund and leveraging the new
business ideas of our business teams. Successful examples of this three year old program in the
past includes starting up additional exchanges like the BX Options exchanges or redirecting some
of our products to new customers like Inside Sales, an effort to target privately held companies with
our corporate solutions products.

We've enjoyed very healthy retums on capital in this program, about 25% retum on invested capital
for the past three years when measuring the profits of initiatives, which have succeeded and
graduated from GIFT into our normal business lines and also including any of the unsuccessful
investment programs that we've made over this period, where we've had the financial discipline to
end them when they weren't meeting targets.
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Building on the success of the program in 2013, we have $50 million to $60 million in expenses
associated with GIFT, headlined by our London futures exchange NLX, which launched in the
second quarter with a suite of European benchmark interest rate products, which offer full yield
cune cross margining for the first time in Europe, leveraging the London Clearing House which
European users have been accustomed to as the central counterparty for many years. And we've
seen encouraging traction in certain instruments, in particular, sterling futures and we have had
added to a solid roster of member firms through the summer. We're excited to see how NLX
performs in the remainder of 2013 as we believe that the remained of 2013 and the first part of
2014 will determine the successful growth trajectory that would make our targets for the program
something around a 10% market share by the end of 2014 realistic.

I want to take a moment to update you on our two acquisitions; first the Thomson Reuters business
acquisition. If you recall the logic of this acquisition was a unique opportunity to combine the
number one industry leader with our strong number three position to create an even stronger
industry leader, while at the same time realizing $35 million of synergies as we eliminated
owerlapping product sets and mowe towards a streamlined but improved offering.

We closed this transaction at the end of May and hawe already announced that it was accretive to
eamings immediately; well ahead of the one year timetable we set at the time of the announcement
in December. While the early eamings accretion is a positive, our primary goal is to make certain
that we generate a good return on capital for this acquisition. Operationally, the planned multiyear
integration is off to a fast start. Product sales and senice teams have been integrated, product
dewelopment work to allow the separate product sets to communicate together has been done and
vendor consolidation is underway. And while we hawe invested in this platform initially, we should
start to see cost synergies delivered in a meaningful way in 2014 with the majority of the planned
$35 million delivered in 2015.

Next, the eSpeed acquisition, which we announced in April and closed at the end of June. If you
recall, the rational for this transaction was to take the eSpeed platform which is one of two
electronic platforms cumently splitting the On-The-Run Treasury market was to one add Alpha
walue by leveraging our technology and customer base to improve its competitiveness and market
share, as well as successfully introduce more products. And two, to enjoy beta growth as the size
of the U.S. treasury market continues to expand due to continued govemment deficits, as well as
the likely profound increases in market tumover that should resolve as the Fed exits from
quantitative easing.

Like the Thomson Reuters acquisition, eSpeed appears to be accretive to the eamings ahead of
our original plan. We said recently we expect accretion in the second half of 2013 after originally
targeting one year from closing. Thus far in terms of our plans to improve the business with Alpha,
in the first few months of the ownership we've made significant progress addressing performance
gaps ersus its peer BrokerTec, which deploys NASDAQ technology.

We're about halfway through in an effort to close latency gaps and in particular to create more
stable predictable latency across different volume conditions. And we're also working to move the
systems to our Carteret data center and to begin introducing new products, both of which should
happen in the first quarter. In the meantime on the Beta front, we're seeing industry volumes which
are running well above prior year levels August saw 20% higher volumes and while early
September month-to-date is running well ahead of the prior year as well and we would expect to
enjoy significant market volume improvement if the Fed begins tapering quantitative easing,
something which has received heightened speculation of late.

So moving to our cash flow, NASDAQ OMX has a strong record on free cash flow over the past two
years. This has been a function of the organic growth of our business, investments in the new
initiatives and the acquisitions that we've made with very strict discipline. While 2013 has seen a
number of non-recurring items, for example, related to our acquisitions and heightened GIFT
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investment, this has an impact on our cash flows. These should be temporary and we would expect
to see materially above the roughly $100 million plus quarterly run rate of recent years, as we
integrate our acquisitions and see our GIFT investments mowe out of early investment loss making
positions. We put that cash flow to good use as you can see from 2009 to the second quarter of
2013, where we generated over $2.1 billion of free cash flow after our deployment of that included
$1.3 billion for our share repurchase programs and dividends and roughly equal $1.4 billion for
acquisitions, including a number of smaller tuck-in acquisitions and the more significant Thomson
Reuters and eSpeed acquisitions in 2013.

As part of our 2013 acquisitions, our gross debt to EBITDA ratio went from our mid twos, long-term
target up to about three times. And we committed to direct our cash flows primarily towards
deleveraging back to that target before restarting our share repurchase program, something we
should accomplish within three to four quarters of the deal closings and so somewhere between the
end of the first quarter of 2014 and the second quarter of 2014. At that point, we will enjoy the full
flexibility in cash deployment that we've enjoyed in the past, including the oppcrtunity to restart cur
buyback program, something that could be in large to reflect what should be higher cash flows
including our profitable acquisitions.

So now that | finished running through our financial model, our strategy and our businesses; just to
summarize, our revenues are primarily subscription-based recurring revenues. These revenues
account now for over 70% of our revenue base, and have been steady growers for the company.
Our strategy is to leverage our great customer relationships and scalable technology to build a
portfolio of growing profitable and scalable businesses. We have an equities and derivatives
business that stands to gain when trading volumes resume their growth trajectory, while our new
fixed income trading business brings numercus growth opportunities. And while still early, we're
proceeding on the integration and plans to generate value for shareholders in our two significant
acquisitions eSpeed and Thomson Reuters.

We hawe strong free cash flow generation. We trade at a 10% free cash flow yield based on our last
full year. And we're working to deleverage to our long-term target by midyear 2014 and again to be
in a position to deploy capital to accelerate shareholder retums whether through resumption of
buybacks or other deployment opportunities, such as organic initiatives or other opportunities.

Thanks for your time today and | think Ken has some polling, which we're looking forward to do with
the audience and then I'll be happy to take any questions.

Kenneth W. Hill, Analyst, Barclays Capital, Inc.

Again, we're going to do the audience responses right now. We can poll those questions, so first
question is up on the screen. it's been consistent all moming. If you're not a holder of NASDAQ or
underweight the stock, what would cause you to change your mind? So improve volume macro
trends, more attractive valuation, decreased headline risk, and more clarity, simplicity around the
company strategy?

[Music}] (22:38 — 22:51)

Okay so kind of spread across 37% of you all are looking for improved volume environment versus
40% a decrease in the headline risk, 17% more clarity around the strategy and then 7% more
attractive valuation. | guess if you wanted to dive into that one, there’s a number of industry topics
to talk about, some NASDAQ specific over the past few months, | guess on the headline risk, if you
wanted to chime in on that one.
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Lee Shavel, Chief Financial Officer & EVP-Corporate Strategy

Yep. So Ken | think the interesting thing is the balance between the improved wolume and macro
trends and probably the most positive, which I'm sure Ed will agree with me is that, number four is
relatively low out of this because | think we wanted to make certain that investors havwe a clearer
sense of what our strategy is and how we approach capital allocation and the growth of our
businesses. So the fact that the focus is on improved wolume and macro trends, which as |
mentioned earlier | really think that if you step back from just the trading wlumes and you look at
what’s happening from an economic standpoint, we continue to see much broader support for
recowvery in owerall equity market wolume activity. Certainly, we're seeing broader economic
improvements in terms of lower unemployment, economic growth, and | think most importantly the
consumer psychology is clearly shifting. As you've seen with the strength in auto sales as well as
expansion in consumer, consumer bomowing, the mindset of the individual investor, we think is
shifting to the positive. Housing prices are beginning to improve again, which will drive [ph] wealth
effect (24:40) making folks | think more inclined to take on risk assets.

And we've seen that consistently in 2013 with the capital flows into equity mutual funds. But the
biggest spur | think which we think will benefit us is as individual investors begin to recognize that
the tapering of quantitative easing will clearly drive higher interest rates and they will expose them
to negative retums in their portfolios. We saw a huge drop in fixed income funds in, | believe, it was
May or June. And clearly in that environment equity products will improve.

And on number three, clearly the headline risk within the sector, clearly technology issues are
something that all technology-oriented companies have to deal with. We hawe certainly work to
make certain that we are addressing the technology issues on August 22, and we certainly believe
that will be judged by our clients and market participants based upon how we’re able to address
that. We feel that they've been substantially addressed more broadly within the industry as a whole.
We believe that the industry is clearly looking to take necessary steps to make the environment
more resilient and more stable. We'll certainly bear our level of responsibility for improving that and
making certain that we continue to work towards our goal of 100% reliability within the systems and
the products that we operate. We're certainly not there yet, but we're working hard to get there. And
we think that we will continue to be judged by our long-term success in delivering a very stable and
reliable product to all of our customers.

Kenneth W. Hill, Analyst, Barclays Capital, Inc.

So, | guess, just on that last point though, clearly it is more of a headline risk now in the market and
you talked about the 100% kind of awailability of the systems. What do you think the biggest
impediment is to getting to that level? And is it purely market structure or is it things intemnally that
you guys are looking to simplify as well? | guess, what kind of discussions are you having at an
industry level and a company level that helps you get to that level?

Lee Shavel, Chief Financial Officer & EVP-Corporate Strategy

Yeah, | think, Ken, the biggest obstacle is the existing complexity of our U.S. cash equity market
structure. Given the number of connections within that system of various execution venues, and |
think the competitive dynamics with which that environment has ewolved within the Reg NMS
context, it has created an environment that is inherently difficult to maintain consistency from a
technology standpoint. And so | think what will come out of industry discussions, our efforts to
standardize, to implement a compliance system that allows market participants and other exchange
participants to have greater certainty in the types of situations that we'll have to deal with and to
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make certain that we are anticipating as broadly as possible what may happen so that we're
prepared to address them quickly.

And | think that frankly the progress that we made since the Flash Crash has demonstrated our
ability to recover rather than having to shut the markets down for much more extended period of
time, we've been able to restart them on a faster basis. And, in fact, as we were dealing with the
events of August 22, as we've described, the delay in restarting trading was not a technology issue,
itwas driven by the fact that we wanted to make certain that all of the market participants, the
exchange, the member fins were ready for that restart. And that there were no surprises that it
was fully tested. And so in order to achieve that goal, we obviously were extra cautious and making
certain that everything was up and running and 1 think that was validated by the fact that we were
able to reopen the market and close it normally. So | think those are the types of things that the
industry as a whole will grapple with to reduce the incidents of these events and probably more
importantly | don't think we will ever like to be able to eliminate them, but to make certain that the
system is resilient enough to recower from it.

Kenneth W. Hill, Analyst, Barclays Capital, Inc.

Okay, great. We'll move on to the next question. So after reaching the targeted debt-to-EBITDA
ratio in the mid twos, what do you feel is the most efficient way for NASDAQ to redeploy capital
going forward, being share repurchases, increasing the quarterly dividend, a special dividend,
continuing to reinvest in the business or acquisitions in the future.

[Music] (29:33 — 29:52)

Okay. So, share repurchases topping the list there 52%, increasing the quarterly dividend coming in
second at 24%, followed by reinvesting in the business of 14% and special at 7%. Doesn’t seem
like there's much appetite though for acquisitions in the future at 3%. So, didn’t krow if you had any
color you wanted to add to that or...?

Lee Shavel, Chief Financial Officer & EVP-Corporate Strategy

Certainly, the investors have spoken. | do want to — | do think there is — it's a great question. |
appreciate this feedback. | would make the comment that obviously this is based without
understanding what the retums are on each of the uses of this capital. So, we are assuming retums
on these and certainly we take from this, as we always hawe, that there is an extra burden, a
heightened hurdle on acquisitions in order to be able to justify those as a use of capital and
something that we believe would generate a good retum on capital.

One thing that | do want to emphasize is that in the recent couple of years, we have implemented a
framework that enables us to make comparisons across each of these uses of capital, share
repurchases, dividends, reinvesting in the business and acquisitions. And so, we have a
responsibility certainly to you but we also have an explicit responsibility to the board to report on
what our success is in generating retums on capital in our acquisitions and within the intemal
investments. And we need to benchmark that against the retums that we think we can deliver in a
share repurchase program and a portion of our compensation and certainly my compensation is
driven by our success in achieving those targets.

So, | want to emphasize one, we do have a very well established framework that’s now in place. It's
something that we report to the board and it will drive compensation for our organization. And we
certainly believe in the value that we can generate by repurchasing shares. We certainly have not
been shy about using that as a means to retum capital and we also recognize that if we are going
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to utilize capital for intemnal investments, certainty there the 25% retums on invested capital we've
generated from those investments | think bolster our confidence in making those and we certainly
understand the scrutiny that we'll receive from shareholders around acquisitions. We continue to be
very optimistic that eSpeed and Thomson Reuters will generate very attractive retums in excess of
what we believe we could have generated from share repurchases in those activities.

Kenneth W. Hill, Analyst, Barclays Capital, Inc.

Okay. Great. Moving on to the next question. So, more along the opportunity, what do you feel is
the biggest opportunity for the company mowving forward being cash equities, derivatives,
information senices or technology solutions?

[Music] (32:46 — 33:10)

All right. So, more heavily weighted for the last three there. Derivatives being 35%, 23% from
information senices and 26% from technology solutions. Cash equities kind of [indiscemible]
(33:22) at 16%.

Lee Shavel, Chief Financial Officer & EVP-Corporate Strategy

Yeah. Soit’s, Ken, I'll tell you my — I'm surprised that it is as broadly spread frankly across these
businesses. | would have thought that we would have seen more concentration. Also on the
derivatives front, we certainly agree, we see a lot of opportunities in derivatives. And the thing that |
would say, however, is that the derivatives business as with the U.S. cash equities is a very
competitive business place, and we're very pleased with the market position that we have
particularly in the U.S. equities business, but we anticipate it will continue to be competitive.

The thing | would highlight in number three and number four, we have businesses, particularly on
the market data side and in indexes, [ph] core position in (34:12) market technology. I'd emphasize
we hawe a very strong market position. Really number one in all of those, in all of thos e categories.
There is no one that has the scale of the presence, senes as many exchanges in market
technology as we do. There is no one now with the Thomson Reuters deal that has as much scale
in these businesses. In infomation senices, | think that a lot of investors don't appreciate in our
proprietary products, what we are able to provide, can't be obtained anywhere else within our
sector. And certainly in indexes, it's also where we control the data. And so that competitive
strength and our ability to grow revenues in those businesses, is something that perhaps 1 would
highlight as worth digging into to understand the opportunity, the strength, the defensibility of those
businesses.

Kenneth W. Hill, Analyst, Barclays Capital, Inc.

Okay. And the last question we have here kind of follows up on that for the non-transaction
businesses. What do you think is the longer term organic growth rate for the businesses over time?
So, negative being the first choice 0% to 5%, 5% to 10% or greater than 10%?

[Music] (35:23 — 35:42)
All right, well, okay. Thankfully no one thinks are going to be negative going forward, 0% to 5%

being the largest high there at 60%, 37% feel 5% to 10% and greater than 10%, only few people
looking for greater than 10% growth over longer term for non-organic growth.
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Lee Shavel, Chief Financial Officer & EVP-Corporate Strategy

Yeah. So, | think a good mix. 'm glad to see that there are enough folks that see the potential of
these businesses. And certainly growth is an aspect of them and | think | would when we think
about the business on the non-transaction side, | think we view the business as fundamentally
having a mid-single digit growth characteristic in the cumrent environment. But we believe that in an
environment, keep in mind we're holding the transaction businesses to the side here, in an
improving environment that there is comelation of these businesses to that activity. So, certainly on
the corporate solution side, the listing side, market data, if we see a stronger market environment,
more wolatility, more capital flowing into our markets, we're going to see an acceleration in
improvement of growth, and we think that pulls us into the high-single digit type of environment for
the business.

And then with the acquisitions, we clearly see an opportunity to drive even stronger profitability
grow through that business. And then if you start with that as a base, | think it's useful to start with
the non-transaction revenues as a base understand what the growth dynamics are, it’s very steady,
it's very stable, it's what drives most of our cash flow and then you layer on top of that the
transaction businesses, understanding their leverage to increasing wolatility and capital flows as
well as the very high operating leverage within the business. From an eamings growth standpoint, |
think you can understand that we're very optimistic thatin that environment that generating double-
digit eamings growth is clearly achievable here in this recovery scenario.

Kenneth W. Hill, Analyst, Barclays Capital, Inc.

Okay. With that we'll open it up to any questions in the audience. Anybody have any final things
they wanted to lob up. Another quiet group. | have one on NLX | think it's probably one of the more
interesting initiatives you guys have out there. How do you see the competitive landscape kind of
shaping up in Europe? | know you guys hawe - you're going to be trading the whole cune. ICE was
here yesterday, talked about kind of maybe potentially expanding the curve getting into OTC as
well. How are you thinking about competitors and what they're doing in the space and how your
product is going to differentiate from that?

Lee Shavel, Chief Financial Officer & EVP-Corporate Strategy

Sure. Well, 1 think it's fairly clear that within that space within Europe, you have two very well
established competitors. So we had no illusions about the competitive environment that we were
going into. And frankly we felt that that very strong position that they had was a concem for market
participants and clearly created an opportunity for us to bring a new product set that was innovative
in terms of its ability to cross margin and to do so in partnership with LCH as well as provide a
venue in which both sides of the curne could be traded.

We certainly expect that with the interests that those firms hawe in the market that they will work
aggressiwvely to try to defend that. They hawe a lot of resources, but | think that the —what this
hinges on is the level of support that we receive from the founding members and they clearly
identified it. Without the support of those clients which | think speak to the need for more
competition within that marketplace, we really wouldn't have much of a reason to pursue it. But so
far, the level of participation, the adoption rate continues to increase as various participants are
able to get connected to the system. And | think that's the overwhelming dynamic that will drive our
success within that marketplace, is that that market is demanding a better solution. Certainly the
other players will continue to look for ways to protect that market share and we expect a tough fight
in that market, but we think we have something unique and we hawe a lot of great industry support.
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Kenneth W. Hill, Analyst, Barclays Capital, Inc.

Okay. Great. | think we'll wrap it up there. If you guys have any questions, we're doing the breakout
in the Clinton Suite again. So, feel free to tag along. And thank you for presenting today.

Lee Shavel, Chief Financial Officer & EVP-Corporate Strategy

Thank you.
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THE UNITED STATES SECURITIES AND EXCHANGE COMMISSION

In the Matter of: )
) File No. 3-16263

THE APPLICATION OF SECURITIES )
INDUSTRY AND FINANCIAL MARKETS )
ASSOCTATION

ADMINISTRATIVE PROCEEDING PRE-HEARING CONFERENCE
PAGES: 59 through 100

PLACE: 100 F. street, N.E.
washington, D.C. 20549
DATE: Tuesday, December 30, 2014

The above-entitled matter came on for pre-hearing,
pursuant to notice, at 10:00 a.m.

BEFORE (Vvia Telephone):
BRENDA P. MURRAY, CHIEF ADMINISTRATIVE LAW JUDGE

Diversified Reporting Services, Inc.
(202) 467 9200

APPEARANCES :

on behalf of NASDAQ:
JOSHUA LIPTON, ESQ.
Gibson Dunn & Crutcher
1050 Connecticut Avenue, N.W.
washington, D.C. 20036-5306
(202) 955-8500

on behalf of NYSE Arca (via Telephone):
DOUGLAS HENKIN, ESQ.
Baker Botts, LLC
30 Rockefeller Plaza
New York, New York 10112-4498
(212) 408-2520

on behalf of SIFMA: .
MICHAEL WARDEN, ESQ. (via Telephone):
Sidley Austin
1501 K Street, N.W.
washington, D.C. 20005
(202) 736-8080

PROCEEDINGS
JUDGE MURRAY: This is the third
pre-hearing conference in the matter of the .
application of the Securities Industry and Financial
Markets Association for review of actions taken by
self-regulatory organizations. Just to sort of set
the stage, the order -- the Commission issued an
order establishing procedures and referring the
application for review to the administrative law
judge on the 16th of May. we have had {wo prior
Page
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pre-hearing conferences, one on June 23rd and the
other on December 18th. I've issued one protective
order. I issued a procedural schedule which was
revised and now the hearing is going to begin on
April 20th, 2015.

The matter that we have before us today
and that we had at the last pre-hearing conference are
two subpoena requests by the Securities Industry and
Financial Markets Association to NASDAQ and to the
New York Stock Exchange. Those subpoenas were
requested on the 5th of December.

. . Let me just ﬁreface, I spent the holidays
with my sister's grandchildren and they were
Tistening to Harry Potter, and so we had a lot of
confusion, a lot of noise and general chaos and I

sort of wonder if we've got Harry Potter at a mature
level going on here, because we've been flooded with
documents and a whole 1ot _of things and we're trying
to sort it out. But we'll do the best we can._ So
you're just going to have to bear with me until I
move through some of this.

The first thing that was filed was by
SIFMA, and it was on the 23rd of December. And it
was a notice of a request for modification of my
December 19th order to conform with the pre-hearing
conference record and SIFMA's position is that my
order said I denied the third document request in its
subpoena duces tecum. And I apologize. SIFMA's
right and I was wrong. I Jook at it sort of as a
semantic problem, but it really is more than
semantics.

I should not have said that the third
request out of 10 requests was denied. If you look
at the transcript of the pre-hearing conference, on
page 33, I guess it's Mr. warden's position is, "As I
understand the Exchanges' position on item number 3
is that they will produce responsive information
in -- on or around January 20th which I believe is
their due date for their expert report."” I say,
"Right." And then Mr. warden then says, "And I'm

fine with that as to number 3, Your Honor."

And so I thought that that sort of took
care of it. But in his most recent filing, SIFMA
wants to make sure that a subpoena is issued on that
subject, and they are right on that. They asked for
a subpoena. It was modified because the NASDAQ and
New York Stock Exchange said they were going to give
the information, but, in fact, I did not deny the
subpoena. I granted that request. .

So the request number 3 on the original
request for subpoenas was all documents sufficient to
identify your market share of order flow and any
changes in your market share throughout the period
from August 1, 2006 to the present including without
Timitation all documents sufficient to prepare charts
and graphs for NASDAQ equivalent to those contained
at JA213-217 of the joint appendix to NetCoalition v.
SEC (NetCoalition Roman II) No. 10-1421 (D.C. Circuit
March 7th, 2012).

oka¥. I am grantin? that subpoena and the
return date will be on -- I believe we agreed it

Page 2



Tr. at 75 (Dec. 30 2014).txt
would be January 20th. so that takes care of
modification number 1. Then I received a letter from
NASDAQ and the New York Stock Exchange and that is
titled -- well, it doesn't really have a title on it,

but anyway, the request is that the modification of
the first and second document requests in the
subpoenas. And here we've got a little bit of a
problem. Probably a considerable problem.
. . The problem seems to be of what is at
issue in this proceeding. I'm looking now at the
Tetter which is dated December 24th and it is a
request_that document request number 1 be modified in
the following fashion: That it should state,
"Documents sufficient to identify the total number of
subscribers to the level 2 depth of book product at
issue in this proceeding and any changes in the
number of subscribers on a monthly basis from August
1st, 2006 to the present.” The difference, the new
addition to the request would be "to the level 2
depth of book product at issue in this proceeding."

There was a response to this filed by
SIFMA on -- I think it was on December 29th in the
secretary's office and that's opposition to request
by NASDAQ Stock Market LLC and New York Stock
Exchange Arca for modification of December 19th, 2014
discovgrﬁ order. And this was filed by SIFMA, Is
this right now? I'm sorry, I'm mixed up on this.

MR. WARDEN: Your Honor, this is Mike
warden. You are correct on that. It was filed by

SIFMA and I apologize if it does not say that in the
caption. we'll make sure we remedy that in future
filings.

JUDGE MURRAY: Oh, that's okay. I've just
ﬂot so many of these. They're coming in hot and

eavy, so I get confused. But anyway, okay. And it
seems to me that both ﬁarties are right in the fact
that, at the last pre-hearing conference, I said that
I wanted these requests, the subpoena requests, to be
Timited to the products that were at issue in this
immediate proceeding.

The difficulty seems to be that the .
parties can't agree what the products are at issue in
this proceeding. At least NASDAQ and SIFMA cannot
agree. On paEe 2 of SIFMA's opposition to NASDAQ and
New York stock Exchange request for modification of
the subpoena, they say, SIFMA says, "All three
products, Total Vview, Open View and Level 2, are at
issue in this proceeding."” And I believe those are
all NASDAQ products. o

NASDAQ, on the other hand, wants to limit
the request in the subpoena to just Level 2 products.
And at this stage, you all, as I've said previously,
know a lot more about this than I do. I don't know
who is right on this controversy. I am guided by the

commission's approach, which one case I can think of
off the top of my head is City of Anaheim, which_is
that the Agency's administrative law judges should
take a broad, inclusive position on questions of
admissibility. .
Now, I know that we're not in
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admissibility. we're talking about coverage of a
subpoena, not admissibility of evidence in the
proceeding, but I'm using that to say that I'm going
with SIFMA's position_on this. If SIFMA is claiming
that these three Tlevels or three different products,
NASDAQ products are at issue in this proceeding, I'm
giving them the benefit of the doubt and I am not
mod1fﬁ1ng the subpoena request in the way that NASDAQ
and the New York Stock Exchange request, okay?

. MR. LIPTON: Your Honor, this is Joshua
Lipton from NASDAQ. May I be heard on this briefly
and I think I can help cut through some of this a
Tittle bit.

) JUDGE MURRAY: I wouldn't bet on it,
Mr. Lipton, but you're certainly willing -- yes, I
would appreciate it if you could.
MR. LIPTON: 1I'11l do my best. The NASDAQ
rule filing that SIFMA has challenged in this
proceeding is a rule filing that modified the

distribution fee for one of NASDAQ's depth of book
products. NASDAQ has three sets of book products,
Level 2, Open view and Total view. The rule filing
that SIFMA has challenged here changed the
distribution fee for one of those products, the Level
2 product.

It took that -- it took a distribution fee
for that product and made it the same as the
distribution fee for NASDAQ's other two products,
Total view and Open View, and so that's why the fees
for those other products are listed on the fee
filing. But the fee filing at issue that SIFMA has
challenged here only changed the distribution fee for
that one product, the Level 2 product. So that's the
issue here.

As far as this -- what I'm hoping can cut
through this a little bit, as far as discovery
requests 1 and 2, if those are limited to the
distribution fee which has been challenged here,
which I think has already been decided Your Honor,
we're planning to produce, with our disclosures on
January 20th of materials relied upon by the experts,
information responsive to 1 and 2 for all three
products, the Level 2, Total Vview and Open View.

So we're planning to provide that

information anyway, so we would have no objection to
providing those discovery materials provided that
they are limited to a distribution fee. So I think
that resolves the issue from a discovery perspective.
I just want to make clear for the record our position
on the fee change that's been challenged here.

JUDGE MURRAY: Mr. warden, do you want to
be heard on that?

MR. WARDEN: I do want to be heard on that
because I think that there has been a ver¥ important
clarification by the Commission since we last spoke
with Your Honor. As Your Honor referenced, on
December 18th, and she is typica11x used to an OIP or
an order instituting proceedings that set the scope
of the proceedings.  And indeed when Mr. Rogers and I
were before Judge E1liot last year, we had no OIP and
we were representing respondents.
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Here it's different. 1It's the
Commission's order of May 2014 and equally
importantly, the Commission's order of December 23rd
in which it denied the consolidation motion of SIFMA.
But what it said on fees is critical to the scope of
this proceeding and, as Your Honor has observed, it's
the Commission’'s order as opposed to an OIP that
really governs here and provides the guidance.

what the Commission said -- and it's on
page 9 of its December 23rd order -- is that -- and
one of the things -- let me just step back. oOne of
the issues on_which we sought consolidation is we
want to consolidate new fees, so our challenge is to
new fees.

so for example, the specific rule issues
at issue here are from 2010. we said, look,
Commission, we ought to be able to challenge the
current fees. There have been revisions since those
2010 filings. Consolidate. And the Commission said,
well, consolidation is not necessary, but what it did
sa¥ about fees makes clear that all of the fees are
relevant to this proceed1ng, And it says on page 9
that Your Honor is not prohibited from considering
the current Arca book fees or additional NASDAQ depth
of book charges implicated by the_rule challenges
that are the subject of the consolidation motion.

In fact, SIFMA asserts that these
challenges will be part of the scheduled hearin
regardless of whether they are consolidated. Thus,
said the Commission, it is not necessary to
consolidate fees applications based on the relevance.
And also dropped a footnote about considering not --
it's appropriate to consider relevant evidence not

available at the time of those initial rule filings.

So I think -- and we had a lot of
discussion with Your Honor about products and fees
back on December 18th and Your Honor has received a
Tot of filings and papers and this really goes to
document request number 2 and our amended document
request number 4 in our December 19th filing. And so
the way the Commission put it and set the scope of
this proceedings is, yes, it is the products at issue
here, but it's all fees for those products. It is
not only the fees set forth in the specific 2010 rule
filings. 1It's all the fees.

So we submit, Your Honor, that that is a
critical clarification of what is before Your Honor.
so the specific products, the Arca book product, the
three NASDAQ products, we understand that, as Your
Honor articulated, NASDAQ and SIFMA do not see e¥e to
eye on that. But the products at issue -- but all
fees for those products irrespective of whether
they're set forth in the particular proposed rule
change from back in 2010.

JUDGE MURRAY: Wwell, it's certainly very
generous of the Commission to tell me all these
things that I can consider and, yeah, that's fine.
I'11 do my best. But let's see if we can get through

these subpoenas, okay? Let's just see if we can get
through these subpoenas.
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woNoOVibhw

Tr. at 75 (Dec. 30 2014).txt

. And I probably -- my order of presentation
is a little bit askew in that I should have mentioned
that the secretary received on December 22nd an
amended re$uest for issuance of subpoenas pursuant to
Rule 232 of the Commission's rules of practice. And
in that filing, SIFMA made on page 2 certain
modifications which I consider substantial in its
request, and it did give us modified requests for
document request number 4, number 6, number 7. It
withdrew document request number 8 and a modification
for document request number 9.

Maybe taking things out of order, the New
York Stock Exchange and NASDAQ, your opposition to
these modified subpoena requests, I did not find that
persuasive. I mean, it's extensive. You gave me an
awful lot of material. But I thought on this one
that SIFMA had the better part of it. So I'm willing
or I'm ready to grant SIFMA's modified requests for
4, 6, 7 and 9. Do you have anything you wanted to
add to the opposition -- I should again specify this,
that the New York Stock Exchange Arca, Inc.'s
opBosit1on to the amended request for issuance of
subpoenas pursuant to Rule 232 of the Commission's

rules of practice filed by the Securities Industry
and Financial Markets Association. I don't have one.
It was filed with the office of the secretary. But
the document is dated December 29th, 2014. I've read
that and considered it. Do you have anything else
you wanted to add to that?

MR. HENKIN: Your Honor, this is Douglas
Henkin for NYSE Arca. There are a couple of other
things I would like to point out and they are
largely -- many of them relate to the discussion that
you just had with Mr. warden about the different fees
that were imposed bx different filings, and I think
that's a critical thing both with respect to the
shape of this proceeding as a whole and with respect
particularly to the document requests, even the
amended ones.

And the reason for that is -- and I'm only
sgeaking for NYSE Arca here and I'm only talking
about Arca book. There are a set of fees that were
imposed or created by the November 2010 filing for
Arca book which is the one that is at issue here.

And those fees, there are access fees, there are
professional and nonprofessional display fees,
redistribution fees, things 1like that.

But then there are other fees that were

imposed by subsequent filings, not in the November
2010 filing, and one example of those is a series of
fees that are -- I1'm going to simplify them and just
call them, for the purposes of this discussion,
nondisplay use fees and those are fees, for example,
that are charged to high frequencg traders and other
entities that don't look at Arca book data, but feed
it into algorithmic processes or order routers or
even some people who buy the data, use it to run
alternative venues that actually compete with Arca
for order flow. So there were segarate charges for
those and those were not imposed by the November 2010
order.
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So where SIFMA is asking for everything
that relates to all fees, how all %ees were set and
even amended request number 4, that by definition is
asking for information about other fi¥ings that from
Arca's perspective are not at issue here. And not
only is that asking for things on filings that are
not at issue here, it would expand the proceeding
beyond the order that is at issue here were SIFMA to
try to bring those fees into issue.
L. .So, for example, when Arca is going to put
in its affirmative case, it's going to address the
fees that are at issue in the November 2010 filing,

not fees that were imposed by later filings. And as
Your Honor said on the 18th, the Exchanges have the
right to set the scope of what their affirmative case
is going to be and this whole discussion is taking us
outside of that right. So with respect to the Arca
book itself, that's part of the objection with
respect to amended request number 4.

JUDGE MURRAY: I'm sorry, but Tet me just
ask you why -- you know, in the revised request
number 4 is existing nonpublic documents provided to
your decision makers on setting fees for your depth
of book products challenged in this proceeding. That
wouldn't limit it the way you want it limited?

. MR. HENKIN: No, not the way Mr. warden
was just describin% to Your Honor. He's asking for
evergthing on all fees, even if they weren't imposed
by the order, in Arca book's case, the November 2010
order and we think that goes too far.

MR. WARDEN: Your Honor, this is Mike
warden. May I be heard on this?

JUDGE MURRAY: Yeah, but, you know,

Mr. warden, I don't know how I'm going to settle some
of these things because you people don't agree what
words mean, you know? .

MR. WARDEN: Your Honor, if I may -- this

is Mike warden again -- I think this is settled and
the Commission settled it in its order on
consolidation on November 23rd.

JUDGE MURRAY: I don't think language 1like
the judge can consider blankety blank, I don't think
that necessarily incorporates that into an issue to
be decided. They didn't say the judge shall consider
this. They said the judge -- I have that order in
front of me here. Let's see, the chief ALJ is not
prohibited from considering the current Arca_book
fees or additional -- that doesn't say I shall. I
mean, it means if somebody raises it, I don't exclude
it on grounds of relevancy.

MR. WARDEN: And Your Honor -- Mike warden
here -- we want to raise it and we want discovery on
it and we are entitled respectfully to discovery on
these issues. The Commission made it clear that you
are not prohibited from considering that. we think
when you look at this proceeding, very different from
an OIP brought by the Division of Enforcement where
the Division has to provide the entire investigative
record, has to provide Brady material pursuant to the
Commission's ru?es, this is our only opportunity to
get evidence.
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JUDGE MURRAY: I understand where you're

coming from and I'm sympathetic to that position, but
Tet me tell you, I've got to issue some -- what is
the governing standard here? we've got a governing
standard of what is not unreasonable, oppressive,
excessive in scope or unduly burdensome. That's my
guiding -- that's my mantra that I have to go by.

L So let me ask now back to NASDAQ, I think
it is. I heard what you saK: I know you differ from
SIFMA on your position on this, but how much work or
how extensive is this request 1f I grant what SIFMA
says that it wants? Given their interﬁretation of
fees and not yours, fees at issue in this proceeding,
if I go with that interpretation, their
interpretation, where does that leave you_in terms of
oppressive, excessive, unreasonable, unduly
burdensome? where do you come out on that one?

. _MR. LIPTON: Your Honor, this is Josh
Lipton. With respect to request number 4, request
number 4 cannot be done within the current schedule
whether it is -- and Mr. Henkin was speakin
previously but request number 4 from NASDAQ's
perspective cannot be done within the current
schedule even if it's limited to the fees at issue
here, but certainly not if it's expanded to all fees
for all depth of book products for a multiyear

period.

The issue, the key issue here with respect
to number 4 from NASDAQ's perspective is it's a
request for nonpublic documents provided to decision
makers on setting fees for depth of book products
including considerations and reasons for setting or
maintain1ng the fees. So essentially what they're
requiring here would be a search of e-mails and other
documents for decision makers which isn't defined
here. That's potentially a pretty broad set of
people for any documents relating to any
considerations or reasons for setting or maintaining
the fees.

And I think when Mr. warden says that that
request is narrow and limited, he is envisioning,
well, maybe there is a document that has all of this
stuff, but there was a written request and the
reality of the situation is, the way they've written
this, this would require a full search and production
of e-mails of multiple burden -- a search and review
of many thousands of documents.

MR. WARDEN: Your Honor --

MR. LIPTON: If I may finish. Our
substantive fi1in?s on the merits are due in 21 days.
we're in the final stage of producing those. Even if

I pull everyone on my team off of our substantive
work on the merits of this and put us on a document
production phase, we cannot get that done in this
time period and can't do our filings on_the merits
and have our exBert submissions due in 21 days and
simultaneously be in the throes of a very large
document review and production. .

MR. WARDEN: Your Honor, Mike warden for
SIFMA. As Your Honor is well aware, on December
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18th, I represented to the court that our document
requests do not require an e-mail search. I
reiterate that representation. Wwhat SIFMA has done
here is it wants to avoid the discovery that Your
Honor said is par for the course. we have narrowed
this request.

. It's documents to decision makers.

There 1is a handful of documents prepared in the
regular course of business. 1It's not an e-mail
search. I said that on the 18th, I say it again.
It's the worst kind of strawman that SIFMA has set up
to try to avoid -- I'm sorry, that NASDAQ has set up
to try to avoid its discovery obligations here. This
can be done.

JUDGE MURRAY: No, I'm sorry, Mr. warden,
I don't agree. I mean, people take these requests

literally. I mean, they feel obligated if they set
something 1ike this that's not limited, to do a
tremendous amount of work. I'm willing to ?1ve you
the opportunity to find some of the materials, but I
do think that this revised request to your decision
makers is a very, very broad request. You're going
to have to rework that somehow and make it -- Timit
it in some way in terms of like the last two years or
something 1ike that to get it down to something that
I believe would come within the Commission's standard
for granting a subpoena. I just think it's_too much.

MR. WARDEN: Your Honor, obviously the
rule change itself is from 2010 and, Your Honor, what
we suggest is that we go back to what Your Honor
proposed on the 18th because it's become clear that
counsel for NASDAQ is not willing to identify a
handful of key documents and provide those.

what Your Honor suggested is that counsel
for SIFMA get access to NASDAQ officials so we can
make that inquiry. Your Honor, we respectfully
suggest that this is only a handful of documents with
respect to each fee change. 1It's not scores and |
scores of e-mails. And we are getting no cooperation
from NASDAQ as to how to narrow this request. We
don't know who their decision makers are. We don't

know what documents they regularly get.

we've said before it's akin to a board
package or a decision memo. That's what we are
seeking here. It's not scores of documents but
absent some actual information from NASDAQ as to what
they have at a high level, we think that the only
alternative is to provide counsel for SIFMA access to
NASDAQ officials as Your Honor suggested on the 18th.

MR. HENKIN: Your Honor, this is Doug
Henkin. can I be heard on sort of this general issue
for a moment? .

JUDGE MURRAY: Certa1n1x.

MR. HENKIN: So although I don't speak for
NASDAQ and I only speak for NYSE Arca, the
interchange that you've just heard is exactly why
NYSE Arca said what it said in its onos1t1on which
is that this particular request, number 6, for
example, number 4, for example, is addressed in the
fee filings themselves.

And to the extent that the Exchanges --
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and I was speaking for NYSE Arca when I said this in
our opposition. To the extent that we are going to
rely on something not set forth in the fee filing
itself to justify the fees, then we're obviously
going to produce that either as an exhibit with

respect_to a fact witness's testimony or as reliance
materials with respect to something that an expert is
going to say.

. And that really ought to be enough,
particularly as Your Honor stated during the
conference on December 18th, for SIFMA to know what
it needs to meet. And if we're not going to rely on
something, then we're not going to rely on it. And
that in and of itself should be sufficient for SIFMA
to present its affirmative case. And that's why we
made that suggestion in Arca's opposition with
respect to 4 and 9, and I think that's the way to
resolve this. It avoids all the fuss, it avoids all
the trouble of having to talk to people or having
SIFMA's counsel talk to people and just dragging this
out and diverting people's attention from ﬁutting in
their affirmative materials on January 20th, and then
when SIFMA has to put in its affirmative materials.
Otherwise, this becomes a side show.

MR. WARDEN: Your Honor, this is Mike
warden. Respectfully, it's not a side show. 1It's
discovery. 1It's par for the course. And SIFMA, in
its filing, in its opposition on page 8, made

erfectly clear what the Exchan?es are trying to do
ere. The Exchanges have no obligation to turn over

other evidence that might support, detract or
otherwise be relevant to their arguments. Your
Honor, that's a quotation from their brief. That is
telling. That is analogous to as if the Division of
Enforcement were before you and said no Brady
material or said no investigative order.

Now, albeit there are rules that the
Commission has imposed that require production of
that material, but this is a matter of fundamental
fairness. So their position, Your Honor, is that
they get to put on whatever witness they want, they
get to mark whatever exhibits they want, they get to
elicit whatever direct examination they want, but we
can't get as part of discovery other evidence that
might support, detract from or otherwise be relevant
to their arguments.

JUDGE MURRAY: Okay. Listen, I understand
where you're both coming from. Let me just try to
make some sense of this to resolve it. The analogy
to Harry Potter isn't that far off, but anyway, does
Arca and NASDAQ have a rate department or who handles
these things when you make these filings? 1Is it done
by a specific department? Is there some way I can
Timit this request to give SIFMA the ability to
challenge these?

I mean, your position that you've set
everything out in your presentation, well, SIFMA is
right. You only set out the things that support your
position and they want to know whether there is
anything in house that would maybe question that or
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would provide them with some support for their
position that your position is not reasonable.

But I don't understand your structure well
enough to know how I can limit this thing and give
SIFMA something but not this broad, time-consuming
and burdensome search of all your records. Do you
have a department that handles when you make these
filings?

. MR. HENKIN: Two things, Your Honor. This
is Doug Henkin for Arca. we don't have a pricing
department, as you put it. All of the decisions
relevant to -- you know, relative to these filings
are_made by the market data group and legal folks as
well and people in the regulatory and legal groups as
well. sSo it would require not just looking -- not
just the type of search that Mr. Lipton was
describing, but also a fairly extensive privilege
analysis of whatever might be found. So it's not as
if there is a pricing person or a pricing group of
people. 1It's people who do different things, you

know, for all of the various filings, some of which
relate to pricing, some of which don’'t.

The other aspect of this that is
important, it's the different fees that I pointed out
before. So there are some fees that were established
by the November 2010 filing with respect to Arca book
and some that were established by later filings with
respect to Arca book. So if you limit it to the
filing that's at issue, that's one set, but if you're
accepting Mr. warden's position, which I didn't think
you were, that all fees are at issue even from later
filings, then that would obviously make it a much
harder task to undertake.

The other thing I wanted to point out is
that Mr. warden's position is a little bit
topsy-turvg because they are the ones who have
asserted these fees across the board are too high.
so if the¥ have evidence they think shows that, then
they should speak up and point out what that evidence
is. But right now, what they're saying is_
effectively, we think these fees are too high, we're
not_going to tell you why, our members, nine of them
at least, think they're too high, they're not going
to tell you why, you should ﬂive us everything that
might support our case. With all due respect to

Mr. warden, Your Honor, we don't think that's the way
this proceeding ought to go forward. .

MR. WARDEN: Your Honor, this is Mike
warden -- .

JUDGE MURRAY: Listen, we're not going to
get anywhere with you all criticizing the other
side's position. A1l I'm trying to do is to work
through a subpoena request. The dialogue, the
argument part and the critical comments about the
other side isn't going to help. It isn't going to
help at all. I'l te?] you --

MR. WARDEN: Your Honor.

JUDGE MURRAY: No -- o

MR. WARDEN: Your Honor, this is Mike
warden, if I may. The one group that Mr. Henkin did
indicate that we are most interested in is the market
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data group and the question is what kind of decision
level documents or other analogous documents do they
generate in the regular course on these issues and to
me that's a pretty simple inquiry that shouldn't be
very burdensome.

JUDGE MURRAY: But let me tell you, if
¥ou're working in a market data group, you generate a
ot of material. I mean, those people have to
support their salaries so they're putting out a lot

of stuff. And the wa¥ you've got this thing worded
is, you know, you would be getting every market data
erson's thoughts on some of these increases for the
ast, what, you're going back to 2006? So it's

just -- I mean, you re -- I want to be helpful_but
Kou're asking for too much. 1I'11 tell you, I'11 just
ave to try to rework it myself and then you can all
file motions to quash, which I -- you know, we're
getting close to this hearing now and I've already
postponed the dates once at you all's request. I'm
not going to_do it again.

A1l right. No. So we can't reach any
agreement on request number 4, so I'm going to have
to do something with it and do what I can. Okay.
where are we now with the other modified requests
which I thought were reasonable? So we have no
agreement on 4. I've read the opposition. Now, have
I got anything else on 6 in addition to the
opposition that I've read 6, is it 7 and 9?

MR. HENKIN: Your Honor, this is Doug
Henkin. I would just reiterate what we said in the
opposition. That is not how -- there is nothing
responsive for Arca and, in any event, we don't think
that, ¥ou know, allowing that discovery makes sense
for all the reasons we set forth, but we don't have

anything anyway.

JUDGE MURRAY: Gotcha. oOkay. That takes
care of those.

MR. WARDEN: Your Honor, this is Mike
warden, if I may.

JUDGE MURRAY: Yes.

. MR. WARDEN: The subpoena should issue and
if NYSE Arca's response is we have no responsive
documents, then so be it. And that's far from
burdensome to say we don't have angthing responsive,
but we think that, Your Honor, with respect to
granting the balance of these requests as revised in
our December 23rd filing, should go ahead and do that
and if the Exchanges don't have documents, they don't
have documents.

JUDGE MURRAY: Okay.

MR. LIPTON: Your Honor, Josh Lipton for
NASDAQ. May I be heard on 6, 7 and 9 briefly?

JUDGE MURRAY: Yes.

MR. LIPTON: With respect to 6 and 7, the
cost and profitability data, Your Honor resolved
those on the previous call and explained why the
Exchanges should not be required to put forward
evidence that theﬁ're not going to rely upon for
their case. we think that resolves 6 and 7 and they

should not be 1issued.
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. Furthermore, again, it relates to burden
and it relates to timing. To the extent we're going
to go off now searching for, as SIFMA has framed
these requests for cost data, various cost elements
that are necessary for the production of one type of
data, but not required for the production of
something else on this joint platform, aside from the
relevance issues which Your Honor already decided,
would impose undue burdens on NASDAQ at this point in
this stage of the proceeding.
with respect to number 9, number 9 is
similar to number 4 in the sense that it's going to
call for far-reaching for search and production of
documents. As I understand it, the way SIFMA has
framed number 9, they're envisioning a_single person
who is responsible for competitive analyses, and that
they produce some sort of a regular document that
the¥ can just go to a file cabinet and pull out. The
reality is the way they've framed the request, it's
documents maintained by an individual or individuals
responsible for creating tracking information about
competitive products as well as pricing strate$y.
The way they framed this, it's a large group o
people. It's going to require an extensive search

for -- it's going to require an extensive document
production to respond to it.

JUDGE MURRAY: But if you look at their
modifications on page 2 of their amended request
where they say, to the extent the request seeks
documents held by individual custodians, they seek
only those documents held by the key person or
persons. So they're not -- it's not as broad as it
would appear. If you look at the way it's been
modified on_page 2, he's got three modifications
there that 1imit the request.

And let me just say, I know NASDAQ and the
New York Stock Exchange's position is that they
shouldn't have any discovery, SIFMA. But SIFMA's
position, which I give some weight to, is that you
all, as part of your case, are ﬁoing to present
positive information and data that supports it and
they want to know whether there is anything else
there that they could raise to question that, and
they have the right to do that. I mean, that's what
discovery is all about. So your hard nose position
is -- I don't buy it. I somehow have to get where
SIFMA has the right to get something but i1t comes
within the Commission's criteria for the granting of
a subpoena.

okay. A1l right. I've got to modify 3
and let's see -- do I have enough information to
modify 1 and 2? 1Is there anything else that I need
to know about 1 and 2 before I go back to the drawing
board?

MR. WARDEN: No, Your Honor.

JUDGE_MURRAY: Okay. If there is nothing
else, then I will go back to the draw1n9 board and I
will issue subpoenas -- first of all, I'11 call the_
reporting company and see if I can get a copy of this
transcript before two weeks, which I think is_the
time under the Commission's contract for regular
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service of transcripts, so I can't do anything until
I get the transcript.

And as far as return dates, I'm assuming
that the conversation we had at the last pre-hearing
conference where the Exchanges did not want to do
anything before their direct case was due, which was
January 20th, and SIFMA wanted to get materials
before its presentation was due, so I've got that
period in February, maybe the first week or so of
Februar¥. Is that due date -- is that return date
agreeable? Provided that you don't want any
subpoenas, is that return date agreeable?

MR. WARDEN: Your Honor, this is Mike

warden. In your order of December 19th, it's on the
second page and in the footnote 2, you suggested
January 27th which is after the due date and we
certainly concur with that.

JUDGE MURRAY: Okay. All right.

MR. LIPTON: Your Honor, this is Joshua
Lipton for NASDAQ. I guess two comments on the
timing. One is our expert submissions, our
affirmative expert submissions are due on January
20th. If significant materials are flowing into the
record following their submissions that are
affirmative materials, that risks prejudicing us in
the narrative of the case.

JUDGE MURRAY: I'm sorry, say that one
more time.

MR. LIPTON: Our expert materials are due
on January 20th.

JUDGE MURRAY: Right.

MR. LIPTON: Currently, we are, consistent
with the Commission's order, including the
Commission's order denging consolidation of all these
other fee petitions, those expert materials are
gearing up toward the specific fee petition at issue
in this proceeding.

JUDGE MURRAY: Right.

MR. LIPTON: And they're gearing up based
on materials that we've anticipated all along would
be part of the record. If significant additional
materials are flowing into the record after that
point and SIFMA is going to be joining issues on a
whole bunch of other fees as well as other materials,
we will be prejudiced to the extent that our experts
do not have access to those materials to this point.
So that's one issue with respect to return dates
after our submissions are due.

JUDGE MURRAY: Could I just take care of
that one, one at a time? You talk about things
flowing into the record. Nothing's flowing into the
record at this time. This record only consists at
this time of the Commission's orders. The record in
this case will be established at the hearing and it
will consist of evidence, the transcript of the
hearing and exhibits that are offered and admitted.
we're talking about discovery. None of this material
has been admitted into evidence so that's a
cgmplete]y -- you're talking apples and oranges here,
okay?

Y The record in the case will be what
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happens_at the_hear1ng. None of the subpoenaed
material is going to be part of the record in the

case unless somebody gets a hold of it and decides
that they want to offer it, and then we will have the
rules on admissibility come into play. If anythin
comes up that the expert has not considered, I wi1?
allow the eerrt to give an opinion on that.

The way I run a hearing is that the expert
gets on the stand, adopts his expert testimony and is
then subject to cross-examination. There is no
further direct examination of the expert. His
precirculated expert testimony is his direct. we go
right to cross. If there is an issue of something’s
come up that the expert did not consider, I will
allow examination on that limited subject. I think
that takes care of the first part of your question.

I didn't mean to cut off the second part.

MR. LIPTON: Your Honor, can I ask a
clarifying question? So, for example, if there is a
request granted for cost and profitability data, that
data is produced with a return date after my experts’
opinions are due, we're going to have affirmative
testimony that doesn't address something that SIFMA's
going to put in their expert opinions after based on
a discovery record that will not have been available
to my experts.

JUDGE MURRAY: I'm sorry, you've lost me

completely.

MR. LIPTON: Wwell, SIFMA is seeking
discovery_about cost and profitability materials.
They're also seeking discovery about fees and fee
petitions that up until today, December 30th, were
not only not part of this proceeding but that the
commission had expressly denied consolidation into
this proceeding. If our experts' reports and
affirmative testimony are due on January 20th and
these materials become part of the discovery record
after that time, then we're going to have SIFMA
experts and SIFMA witnesses give opinions on those,
we're going to be prejudiced to the extent our
experts have not been able to address everything that
comes into play in the proceeding.

MR. WARDEN: Your Honor, this is Mike
warden -- .

JUDGE MURRAY: Wwait, wait, wait, wait a
minute. Let's take it a steﬁ at a time. In most of
the cases, the person with the burden of proof or the
party with the burden of proof makes the initial
presentation, then we have the opposition -- after
that initial presentation is completed, then the
opposition presents their case, and then the person
with the burden of proof or the party with the burden

of proof has a rebuttal case.

If your expert or layperson or whatever
witness you have wants to put on a rebuttal case
rebutting somethin? that SIFMA has put on, then, you
know, you're entitled to do that. So this idea of
prejudice, I mean, one of the jobs that I have is to
run a fair hearing, and I will do that. You will all
have an opportunity to present a case, you know, to
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give it your best shot and that's my job to make sure
that you have that.

So I don't see there is any prejudice.
The fact that SIFMA is allowed discovery is not -- I
mean, it is -- it shouldn't be prejudicial to you. I
mean, they might find things and find out that they
support your position. I mean, you're taking a very
negative view towards this, and I guess in ﬁour role,
you have to. But it's not automatic that they're
going to use'everyth1ng they find in discovery and
put it in evidence. They might ?et nothing. This is
an exercise. It's a game. We play this game. There
are certain rules to 1t and these are the rules that
we go by.

A1l right. I'm sorry. Did you have
anything else?

MR. LIPTON: Yes, Your Honor, this is Josh

Lipton. There is a second issue which is the timing
of our January 20th submission. I said a couple of
times we're in the final stages of preparing our
submissions. There are two issues here. One is if
our resources are diverted -- and I don't know what
the scope of any discovery that might be granted is,
but to the extent our resources are diverted to
conducting interviews with people and searching for
the illusive document that summarizes the reason for
a fee filing or fee filings over the course of
several years, our resources are currently committed
to producing our case on the merits.

our resources have already been diverted
to financials as well as these filings. If our
resources are further diverted and our key executives
and members of our legal team are diverted to a
document search, whether that's a full e-mail search
or a needle in a haystack search for certain fee
documents, that will prejudice our ability to file on
the 20th.

And furthermore, with respect to our
experts, if cost and profitability data are
introduced, we said previously that we were going to
put our case on the merits and satisfy our burden of
production. And previously Your Honor had said that

we were entitled to put on our case as we see fit, if
the scope of that changes and we're introducing what
will ultimately amount to a very large side
proceedin? about the nature and relevance of cost and
profitability data, that adds a very significant
dimension to what our experts are going to need to
address in three weeks. And here we are on December
30th ?oing -- if we go from a scope where we're
entitled to put on our own case_as opposed to having
to introduce cost and Erof1tab111ty data, that
chan?es the scope of things and it presents serious
challenges.

JUDGE MURRAY: You've made many of those
points several times. I mean, I've read them and
I've heard them and I'm conscious of them. I mean,
that's why they've hired top counsel to do these
cases. I just have to run the proceeding the best
way I know how and the fairest way I know how and
I'¥1 try to do that. 1Is there anything else we have
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to cover?
MR. WARDEN: Mike warden for SIFMA, Your
Honor. No, Your Honor. Thank you for your time.
JUDGE_MURRAY: Okay. If there is nothing
else, then I will issue something as soon as I
possibly can. I thank you all very much. Best

wishes for the new year. The pre-hearing conference
is adjourned.
MR. WARDEN: Thank you, Your Honor.
(Whereupon, at 11:03 a.m., the pre-hearing

conference was concluded.)
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